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INTRODUCTION

resulted in the exclusion of individuals with criminal 
records from Rural Development rental housing.

There have been several recent reports that have 
identifi ed and discussed the growing population of 
individuals who have been released from incarcera-
tion and their lack of access to housing in general and 
federally assisted housing in particular.4 Each report 
contains recommendations, highlights opportunities 
for improvement, or provides examples of successful 
reintegration. 

This Guide is designed for advocates working with 
or representing individuals with a criminal record 
who are seeking access to federally assisted housing 
programs. The Guide describes the current state of 
the law with respect to the admission process in gen-
eral and, more specifi cally, as it relates to individuals 
with criminal records who have also been incarcer-
ated; the barriers these individuals face as they seek 
housing; the process by which to challenge a denial; 
and suggestions as to how local advocates who are 
working with or representing individuals with crimi-
nal records may begin to change local policies and 
practices.

Accessing federally assisted housing is important 
because it is housing that is affordable to the lowest 
income families. For many of the federal housing pro-
grams referenced in this Guide, tenants pay no more 
than 30 percent of income for rent. Many individuals 
who leave prison are low- and very low-income and 
are therefore income-eligible for this housing. Studies 
have shown that individuals who have been released 
from prison but who have no permanent housing are 
much more likely to commit crimes again and to be 
reincarcerated. This cycle is self-defeating and is a 
factor in destabilizing families and communities. The 
purpose of this Guide is to emphasize that policies 

4See, e.g., Corinne Carey, No Second Chance: People with Criminal 
Records Denied Access to Public Housing, 36 U. TOL. L. REV. 545. (This 
report uses the term “public housing” to encompass both conven-
tional public housing and the Section 8 voucher program. This 
Guide refers to each program separately.); CATERINA GOUVIS ROMAN 
& JEREMY TRAVIS, URBAN INSTITUTE, TAKING STOCK, HOUSING, HOMELESS-
NESS AND PRISONER RE-ENTRY (2004); Every Door Closed: Barriers Fac-
ing Parents With Criminal Records, CLASP and CLS Report (Chapter 
3, “Criminal Records and Subsidized Housing: Families Losing 
the Opportunity for Decent Shelter”).

Since 1975, federal regulations have instructed 
Public Housing Authorities (PHAs) to consider the 
criminal history of applicants for public housing as it 
relates to physical violence to persons or property or 
other criminal acts that would affect the health, safety 
or welfare of other tenants.1 As a result, most PHAs 
have adopted broad screening policies that call for 
the rejection of applicants with unfavorable criminal 
histories.

In 1996, HUD issued its “One Strike and You’re 
Out” policy.2 As the title of the policy suggests, its pri-
mary focus was on evicting tenants who were linked 
to criminal activity. However, it also had an admis-
sions component, which directed PHAs to screen 
applicants for criminal activity, including crimes of 
violence and activity that would lead one to con-
clude that the applicant poses a threat to life, health, 
safety of other residents or their peaceful enjoyment 
of the property.3 The HUD directive also urged PHAs 
to evaluate each applicant on a case-by-case basis 
by weighing the seriousness of the criminal activity, 
its recentness and whether the applicant had been 
rehabilitated. Unfortunately, many PHAs have not 
focused on this aspect of the policy. 

In addition, Congress began to extend aspects of 
the law regarding admission and certain criminal 
activity and eviction for criminal activity to other 
federally-subsidized housing programs and to the 
tenant-based Section 8 program. HUD simultane-
ously pushed aggressively for implementation of 
policies which would deny admission of individu-
als with criminal records, despite the fact that the 
federal statutes are limited in scope and tailored to 
specifi c criminal activity. More recently, the Depart-
ment of Agriculture also began to take steps that have 

140 Fed. Reg. 33,446 (Aug. 8, 1975), codifi ed at 24 C.F.R. § 960.203(c)(2) 
and (3) (2003).
2“One Strike and You’re Out” Screening and Eviction Guidelines 
for Public Housing Authorities (HAs), PIH 96-16 (HA) (Apr. 12, 
1996); see also Occupancy Provisions of the Housing Opportunity 
Program Extension Act of 1996, PIH 96-27 (May 13, 1996), extended 
by PIH 97-27 (May 20, 1997); 62 Fed. Reg. 15,346-49 (Mar. 31, 1997) 
§§ 982.201 and 982.551-53 and 62 Fed. Reg. 25,728-38 (May 9, 1997), 
§§ 960.201-960.210 (all of which sought to implement 1996 statu-
tory changes with respect to criminal activity).
3PIH 96-16, supra note 2, pp. 5-6.
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that indiscriminately exclude all individuals with a 
criminal record from federally assisted housing are 
wrong and are self-defeating. Advocates can help to 
change these and other restrictive policies through 
individual representation and policy advocacy. The 
objective of policy advocacy should be to dispel the 
myth that public housing agencies (PHA) and own-
ers of federally assisted housing are required to 
exclude individuals with criminal records. Lifetime 
bans of persons with criminal records are generally 
not required by federal law and are inconsistent with 
studies regarding recidivism. Reasonable admission 
policies should require that each applicant be indi-
vidually measured and that evidence of mitigating 
factors and rehabilitation should always be consid-
ered. In addition, PHAs and nonprofi ts should be 
encouraged to set aside units or housing subsidies to 
assist individuals obtain housing after release from 
incarceration. 

To assist advocates in using this Guide, what fol-
lows is a brief description of each chapter and the 
appendices.

Chapter One: places the issues addressed in the 
Guide in context and provides a brief overview of the 
scope of the problem. 

Chapter Two: describes the federal statutes and 
regulations as they pertain to admission and contin-
ued occupancy for individuals with a criminal record 
and have been incarcerated.

Chapter Three: describes the manner by which a 
local public housing agency may access an individu-
al’s criminal record and information regarding his or 
her drug rehabilitation. It also discusses the related 
issue of expungement of criminal records.

Chapter Four: describes mitigation and reason-
able accommodation requirements, which may be 
used by an applicant with a criminal record to gain 
admission. 

Chapter Five: describes the process by which an 
applicant with a criminal record who has been denied 
housing may challenge that denial.

Chapter Six: describes how advocates may seek to 
change or improve the admission policies of a local 
public housing agency, which administers public 
housing and the Section 8 voucher program, in the 
context of the PHA plan process. Other plans, such as 

the Consolidated Plan, the Qualifi ed Allocation Plan, 
the Continuum of Care and Olmstead plans may 
also be infl uenced for the purpose of obtaining better 
admission policies for the applicable federal housing 
programs or increase the number of units that may be 
available or provide a set aside of units for individu-
als with criminal records. This chapter also has a brief 
description of local codes that prevent discrimination 
against individuals with a criminal record. 

Chapter Seven: addresses the issues that individ-
uals with a criminal record may encounter if they are 
participants in the voucher program and are seeking 
to move to the jurisdiction of another public housing 
agency.

Chapter Eight: addresses the issues that an indi-
vidual with a criminal record may encounter if he or 
she seeks to return to his or her unit after a brief incar-
ceration or to rejoin family members who currently 
receive federal housing assistance.

 Appendix One: is a resource that describes the 
characteristics of the various federally assisted hous-
ing programs, including tips on how to locate such 
housing within local communities.

Appendix Two: describes the basic eligibility 
requirements for the federally assisted housing pro-
grams.

The National Housing Law Project (NHLP) has 
published and regularly updates a comprehensive 
manual on the rights of applicants for and tenants 
in federally assisted housing. The manual and its 
current supplements, titled HUD Housing Programs: 
Tenants’ Rights, may be purchased by submitting an 
order form that is available on the NHLP website: 
www.nhlp.org.
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CHAPTER 1

The Problem: The Number of Individuals Who Have 
Been Incarcerated Is Increasing and Many Need 

Affordable Housing 

Table of Contents

1.1 What Is Known About Individuals Who Have Been Incarcerated? 3

1.2 Availability of Affordable Housing 4

1.1 What Is Known About Individuals 
Who Have Been Incarcerated? 

Estimates regarding the number of people likely to 
be excluded from federally-subsidized housing due to 
an arrest or criminal record are staggering. Approxi-
mately 600,000 people leave prison each year.1 As 
of 2001, approximately 4,299,000 individuals had a 
record of incarceration.2 In 2005, it is estimated that 
14.1 million individuals were arrested for criminal 
infractions.3 All of these individuals may encounter 
barriers to accessing federally assisted housing.

Among the individuals arrested or incarcerated, 
low-income people are over-represented. In 2002, 14% 
of people in jail reported being homeless or living in 
temporary shelter immediately before incarceration. 
A 1996 study found that a stunning 49% of homeless 
adults had reportedly spent fi ve or more days in a 
city or county jail while another 22% had spent time 
in military, state, or federal prisons.4 An estimated 
29% of people jailed were not employed in the month 

1U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, TOTAL SEN-
TENCED PRISONERS RELEASED FROM STATE OR FEDERAL JURISDICTION (2000), 
available at: http://www.ojp.usdoj.gov/bjs/data/corpop22.wk1. 
2U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PREVALENCE 
OF IMPRISONMENT IN THE U.S. POPULATION, 1974-2001 (2003), available at 
http://www.ojp.usdoj.gov/bjs/pub/pdf/plusp01.pdf.
3U.S. DEPARTMENT OF JUSTICE, FEDERAL BUREAU OF INVESTIGATION, UNI-
FORM CRIME REPORTS, CRIMES IN THE UNITED STATES, 2005, table 29, 
available at http://www.fbi.gov/ucr/05cius/data/table_29.html 
That fi gure is not an anomaly. 13.6 million such arrests were made 
in 2003, see U.S. DEPARTMENT OF JUSTICE, FEDERAL BUREAU OF INVESTIGA-
TION , UNIFORM CRIME REPORTS, CRIMES IN THE UNITED STATES, 2003, 270, 
table 29, available at: http://www.fbi.gov/ucr/cius_03/pdf/03sec4.
pdf (These fi gures do not include traffi c violations.).
4U.S. CENSUS BUREAU, NATIONAL SURVEY OF HOMELESS ASSISTANCE PRO-
VIDERS AND CLIENTS (1996).

before their arrest.5 
People of color and ethnic minorities are also dis-

proportionately represented in this population. At the 
end of 2005, the Bureau of Justice Statistics reported 
that African Americans accounted for approximately 
40% of all state or federal inmates with a sentence of 
more than one year, that Latinos accounted for 20% 
and that whites accounted for 35%.6 As the report 
notes, the racial breakdown of state or federal pris-
oners has largely remained unchanged between 1995 
and 2005.7 Correspondingly, in the 2000 Census, Afri-
can Americans accounted for 12.3% of the total popu-
lation, Latinos, 12.5%, and Caucasians, 75.1%.8 

Women are a fast growing segment of the jail popu-
lation. In 1983, women accounted for 7.1% of inmates. 
By 1996, incarcerated women constituted 10.2% of 
the inmate population–a 31% increase.9 This increase 
coincided with the “rapid increase in the percent-
age of jail inmates held for a drug offense during the 
1980s . . . [when] the percentage charged with a drug 

5U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PROFILE OF 
JAIL INMATES, 2002 (2004) available at: http://www.ojp.usdoj.gov/
bjs/pub/pdf/pji02.pdf.
6U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 
2005, 8 (2006) available at http://www.ojp.usdoj.gov/bjs/pub/pdf/
p05.pdf.
7Id.
8CENSUS BUREAU, 2000 CENSUS, available at: http://www.factfi nder.
census.gov/servlet/SAFFFacts?_event=&geo_id=01000US&_geo
Context=01000US&_street=&_county=&_cityTown=&_state=&_
zip=&_lang=en&_sse=on&ActiveGeoDiv=&_useEV=&pctxt=f
ph&pgsl=010&_submenuId=factsheet_1&ds_name=ACS_2006_
SAFF&_ci_nbr=null&qr_name=null&reg=&_keyword=&_indus-
try=.
9U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, SPECIAL 
REPORT, PROFILE OF JAIL INMATES 1996, 3 (1998) available at: http://
www.ojp.usdoj.gov/bjs/pub/pdf/pji96.pdf.
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offense rose from 9 percent in 1983 to 23 percent in 
1989.”10 By 2002, the number of incarcerated women 
rose another 2% to 12% of the jail population.11 More-
over, the rate of incarceration of women continues 
to increase faster than the rate for men. In 2005, the 
number of women in state or federal prison increased 
by 2.6%, versus a 1.9% increase in the number of men 
incarcerated.12 

Drug-related incarceration increased in the late 
1990s. The number of people in jail for a drug offense 
grew by 37% from 1996 to 2002–the largest source of 
jail population growth during that time period.13 “In 
2000, an estimated 57% of Federal inmates and 21% 
of State inmates were serving a sentence for a drug 
offense.”14 

The likelihood of an American having some form 
of criminal or arrest record has grown over the past 
thirty years. One in every 136 United States residents 
was in prison or jail at the end of 2005.15 To provide 
some perspective, the number of prisoners released 

10Id. at 4.
11U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS 
IN 2004 (2004) available at: http://www.ojp.usdoj.gov/bjs/pub/pdf/
p04.pdf.
12U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS 
IN 2005 (2006) available at: http://www.ojp.usdoj.gov/bjs/pub/pdf/
p05.pdf.
13U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, CRIMINAL 
OFFENDERS STATISTICS (2004) available at: http://www.ojp.usdoj.gov/
bjs/crimoff.htm#inmates.
14U.S. DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, CRIMINAL 
OFFENDERS STATISTICS, available at http://www.ojp.usdoj.gov/bjs/cri-
moff.htm#feds.
15Id.; The Pew Center on the States issued a report fi nding that 
one in 100 adults are behind bars. See One in 100: Behind Bars 
in America (Feb. 2008) available at http://www.pewcenteronthes-
tates.org/topic_category.aspx?category=528; Adam Liptak, U.S. 
Imprisons One in 100 Adults, Report Finds (New York Times, Feb. 
29, 2008).

in 2004 was four times the number released in 1980.16 
Signifi cantly, the increase in the number of individu-
als incarcerated does not correlate to an increase in 
crime. Studies have shown that the tripling of the 
prison population between 1980 and 1996 is due pri-
marily to changes in sentencing, not an increase in 
crime.17 The increase in arrests and incarceration has 
been generated by changes in sentencing policies that 
have focused on punishing even non-serious, nonvi-
olent crime in a highly punitive fashion. For example, 
there are 5,500 individuals behind bars in Texas for 
drunken driving and some of those were not even 
involved in an accident.18

1.2 Availability of Affordable Housing
People who are released from incarceration face a 

monumental challenge in fi nding affordable housing. 
Most are competing for housing with the 37 million 
other Americans who live at or below the federal 
poverty level.19 Very low-income households, with 
50% of area median income or less, are also compet-
ing for fewer available affordable units. In 2005, 77 
units were affordable and available for every 100 very 
low-income households whereas in 2003, 81 afford-
able units were available for every 100 very low-
income households.20 The situation is even worse for 
extremely low-income households, with 30% of area 
median income or less. The ratio of affordable units 
in 2005 was 40 per 100 households, down from 43 per 
100 in 2003.21 Federally-subsidized affordable units 
are a subset of all affordable housing units. Currently, 

16CATERINA GOUVIS ROMAN & JEREMY TRAVIS, THE URBAN INSTITUTE, 
TAKING STOCK, HOUSING, HOMELESSNESS AND PRISONER RE-ENTRY, 9 
(2004) available at: http://www.urban.org/UploadedPDF/411096_
taking_stock.pdf.
17See Alfred Blunstein & Allen J. Beck, Population Growth in U.S. 
Prisons, 1980-1996, 26 PRISONS: CRIME AND JUSTICE—A REVIEW OF 
RESEARCH 16-61 (Michael Tonry & Joan Petersilia eds., 1999); James 
Bell, Mapping the Criminal Justice System’s Impact in Your Commu-
nity, 41 CLEARINGHOUSE REV. 134, 135 (July-Aug. 2007) (Changes 
in crime statistics explained only 12% of the prison population 
increase while changes in sentencing policy accounted for 88%.).
18Adam Liptak, U.S. Imprisons One in 100 Adults, Report Finds (New 
York Times, Feb. 29, 2008).
19U.S. CENSUS BUREAU, POVERTY: 2005 HIGHLIGHTS (2006) available at: 
http://www.census.gov/hhes/www/poverty/poverty05/pov
05hi.html.
20HUD, AFFORDABLE HOUSING NEEDS 2005: REPORT TO CONGRESS, 4 
(MAY 2007), available at: http://www.huduser.org/Publications/
pdf/AffHsgNeeds.pdf.
21Id.

People who are released from incarceration 
face a monumental challenge in fi nding 
affordable housing. Most are competing 

for housing with the 37 million other 
Americans who live at or below the federal 

poverty level.
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there are about 1.2 million public housing units,22 
2 million tenant-based voucher units,23 more than 
1.3 million project-based Section 8 units, about 1 mil-
lion HUD and Rural Housing Service subsidized 
units24 and 2 million tax credit units. Access to fed-
erally assisted housing may be restricted because of 
overly restrictive policies.

Stable, affordable housing is an urgent need for 
people leaving prison.25 Not surprisingly, individuals 
who leave prison and are homeless face an increased 
likelihood of recidivism.26 The remaining chapters 
of this Guide discuss policies regarding admis-
sion to federally assisted housing, how they may be 
changed, and admission strategies for advocates who 
are assisting formerly incarcerated applicants.

22HUD, RESIDENT CHARACTERISTICS REPORT, PUBLIC HOUSING UNITS 
(ACC UNITS) (2/1/06-5/31/07) available at: https://pic.hud.gov/pic/
RCRPublic/rcrmain.asp.
23HUD, RESIDENT CHARACTERISTICS REPORT, TENANT BASED VOUCHERS 
(FORM 50058 RECEIVED) (2/1/06-5/31/07) available at: https://pic.
hud.gov/pic/RCRPublic/rcrmain.asp.
24HUD, MULTIFAMILY PROPERTIES: OPTING IN, OPTING OUT AND REMAIN-
ING AFFORDABLE 14 (Jan. 2006); See also, HUD, PICTURE OF SUBSIDIZED 
HOUSING, SECTION 236 (440,329) AND ALL OTHER MULTIFAMILY UNITS 
ASSISTED WITH FHA OR HUD SUBSIDY (352,337) (2000), available at:
http://www.huduser.org/Publications/pdf/opting_in.pdf —and 
HUD, PICTURE OF SUBSIDIZED HOUSING, SECTION 8 NEW CONSTRUCTION/
SUBSTANTIAL REHABILITATION AND SECTION 8 MODERATE REHABILITATION 
UNITS (2000) available at: http://www.huduser.org/picture2000/
form_1S.odb. These authorities do not provide information on the 
number Section 202 or Section 811 units.
25THE URBAN INSTITUTE, NATIONAL PORTRAIT OF SERIOUS AND VIOLENT 
OFFENDER REENTRY INITIATIVE, 7 (2004) available at: https://www.
svori-evaluation.org/%5Cdocuments%5 Cnationalportrait%5CSV
ORI_NationalPortrait.pdf.
26NINO RODRIQUEZ AND BRENNER BROWN, PREVENTING HOMELESSNESS 
AMONG PEOPLE LEAVING PRISON 4 (Vera Institute of Justice, Dec. 
2003); see also THE URBAN INSTITUTE, NATIONAL PORTRAIT OF SERI-
OUS AND VIOLENT OFFENDER REENTRY INITIATIVE, 7 (2004) available at: 
https://www.svori-evaluation.org/%5Cdocuments%5 Cnational
portrait%5CSVORI_NationalPortrait.pdf.
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CHAPTER 2

Eligibility for Federally Assisted Housing for Individuals 
Who Have Been Released from Incarceration
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2.1 Introduction
The following discussion focuses on the eligibility 

of individuals who have been released from incar-
ceration or who in the past have been convicted of 
criminal acts. It does not address the rights of resi-
dents and program participants who are threatened 
with eviction or termination from a federal hous-
ing program because of allegations that they are 
currently engaging in criminal activity or engaged 
in such activity while residing or participating in a 
housing program.1

The following rules generally apply to federally 
assisted housing.2 They should be read carefully as 

1For information about how to represent such individuals, see 
Lawrence R. McDonough & Mac McCreight, Wait A Minute: Slow-
ing Down Criminal-Activity Eviction Cases to Find the Truth, avail-
able at: http://povertylaw.homestead.com/waitaminute.html. An 
abridged version is available at 41 CLEARINGHOUSE REV. 55 (May/
June 2007). See also National Housing Law Project, HUD HOUSING 
PROGRAMS TENANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Suppl.) Ch 
14.
2The term “federally assisted housing” is defi ned in the statute 
and regulations relating to criminal activity and access to crimi-
nal records to include public housing, the voucher program, 

the rules vary from program to program.
There are no federal rules for screening applicants 

to Low Income Housing Tax Credit (LIHTC) proper-
ties or for most of the smaller HUD programs, such 
as Housing Opportunities for People with AIDS 
(HOPWA), Shelter Plus Care (S+C) or Supportive 
Housing Program (SHP).3 

Exhibit 3 to this Chapter is a chart which identifi es 
the federal program, a selected type of criminal activ-

project-based Section 8, Section 202, Section 811, Section 221(d)(3), 
Section 236, Section 514 and Section 515. See 42 U.S.C.A. § 13664 
(West, WESTLAW through P.L. 110-46 (excluding P.L. 110-42 & 
110-44) approved 7-5-07) and 24 C.F.R. § 5.100 (2007). The regula-
tions implementing the statute are codifi ed in different sections 
of the Code of Federal Regulations (C.F.R.). For public housing the 
regulations are found in 24 C.F.R. part 960, for the voucher pro-
gram they are found in 24 C.F.R. part 982 (see especially § 982.552 
and 982.553), for Section 8 Moderate Rehabilitation they are found 
at 24 C.F.R. part 882 (12 especially § 882.518) and for all the other 
HUD-assisted housing they are found at 24 C.F.R. part 5, subpart 
I. The regulations for the Rural Development programs, Sections 
515, 514 and 516, are found, respectively, at 7 C.F.R. §§ 3560.154(j), 
3560.551, 3560.601. These regulations do not bar admission of any 
class of applicants due to criminal activity. 
3See Appendix 1 for a brief description of the various federally 
assisted housing programs.
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ity and whether denial of admission is mandatory or 
permissive. 

2.2 Criminal History for Selected Crimes
Pursuant to federal statutes and regulations, public 

housing agencies (PHAs) and owners of some feder-
ally assisted housing must reject applicants with cer-
tain very specifi c criminal backgrounds. In addition, 
PHAs and owners have broad discretion to deny or 
accept applicants who have engaged in any other 
types of criminal activity. Owners of Rural Develop-
ment (RD) housing fi nanced under Sections 515 and 
514 or 516 or LIHTC properties are not required to 
bar any applicant due to criminal history.4 

2.2.1 Conviction of Methamphemine  
Production 

A PHA must permanently deny admission to pub-
lic housing, the voucher program, and the Section 8 
moderate rehabilitation program to a household if 
any member of the applicant household has ever been 
convicted of criminal activity for the manufacture or 
production of methamphetamine on the premises of 
any “federally assisted housing.”5 This lifetime ban 
is serious for those individuals to whom it applies. 
However, the ban applies to a relatively small number 
of potential applicants: those who have been 1) con-
victed, 2) of the manufacture or production of meth-
amphetamine and 3) the activity took place on the 
premises of “federally assisted housing.” Moreover, 
the ban applies only to applicants to the three housing 
programs that PHAs administer. It is not applicable 
to other federally assisted housing. The exclusion of 
other federally assisted developments from the rule 
highlights the arbitrary and political nature of the 

4“[Owners] may deny admission for criminal activity or alcohol 
abuse by household members in accordance with the provi-
sions of 24 C.F.R. § 5.854 [evicted from federally assisted hous-
ing for drug-related criminal activity within three years], § 5.855 
[engaged in criminal activity within a reasonable time], § 5.856 
[registered lifetime sex offenders], and § 5.857 [abuse of alcohol].” 
7 C.F.R. § 3560.154(j) (2007) (emphasis added). 
542 U.S.C.A. § 1437n(f)(1) (West, WESTLAW through P.L. 110-
46 (excluding P.L. 110-42 & 110-44) approved 7-5-07); 24 C.F.R. 
§§ 882.518(a)(1)(ii) (Section 8 moderate rehabilitation), 960.204(a)(3) 
(public housing), 982.553(a)(1)(ii)(c) (Section 8 voucher) (2007).

ban.6 On the practical side, it relieves owners, other 
than PHAs, from the responsibility of seeking out the 
information. It also gives applicants with such histo-
ries greater latitude in objecting to the imposition of a 
lifetime ban and to present mitigating circumstances 
when applying for admission. If an owner, who is not 
required by statute to impose a lifetime ban, seeks to 
impose one, an applicant may object to the policy as 
contrary to congressional intent as it goes beyond the 
statutory limits.7 If an owner rejects such an applicant 
the applicant should challenge the lifetime ban and 
present information regarding mitigating circum-
stances or rehabilitation. Mitigating circumstances 
might include the fact that the applicant was on the 
premises but did not manufacture the drugs, or was 
involved in the manufacturing but was a victim of 
domestic violence. It may also include the fact that 
there has been a signifi cant lapse of time between the 
offense and the application for admission with no 
other intervening criminal activity.

 2.2.2 Lifetime Registered Sex 
Offender 

PHAs and owners of most “federally assisted” 
housing must deny admission to a family if any mem-
ber of the household is subject to a lifetime registration 
requirement under a state sex offender registration 
program.8 Owners of LIHTC or RD housing are not 
required to deny admission to a lifetime registered 
sex offender.9 For those programs to which the life-
time ban applies, an applicant must meet all the ele-
ments of the defi nition to be permanently excluded. 
For example, because not all registered sex offenders 

6See Corinne A. Carey, No Second Chance: People with Criminal 
Records Denied Access to Public Housing, 36 U. TOL. L. REV. 545, 583-
85 (2005) (noting that “in establishing the exclusionary policies 
. . . Congress was far more interested in sending a message of 
disapproval about specifi c crimes than in establishing reasonable 
protections for tenant safety”).
7See footnote 10, infra, discussing federal preemption.
842 U.S.C.A. § 13663(a) (West, WESTLAW through P.L. 110-46 
(excluding P.L. 110-42 & 110-44), approved 7-5-07); 24 C.F.R. §§ 5.100 
(defi nition of federally assisted housing), 5.856 (federally assisted 
housing in general), 882.518(a)(2) (Section 8 moderate rehabilita-
tion), 960.204(a)(4) (public housing) and 982.553(a)(2)(I) (voucher) 
(2007); Screening and Eviction for Drug Abuse and Other Crimi-
nal Activity–Final Rule, H 2002-22 (Oct. 29, 2002), ¶ VI.
97 C.F.R. § 3560.154(j) (2007) (RD housing). There are no regula-
tions for LIHTC properties mandating the denial of admission of 
a registered sex offender.
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are subject to a lifetime registration requirement, such 
individuals may not be subject to a permanent exclu-
sion. Advocates should check state and local laws 
regarding lifetime registration requirements.

Some PHAs or owners either misinterpret the rule 
or apply their own criteria, which in effect means that 
any convicted sex offender is banned regardless of 
when convicted, the offense for which the offender 
was convicted, or for how long the person is required 
to be registered as an offender. Such action could be 
challenged. Only those applicants who meet the stat-
utory defi nition should be automatically denied for 
life.10 For all other applicants with a prior sex offense, 
the PHA should analyze the time, nature and circum-
stances of the offense, as would be appropriate for 
any other criminal activity.11 Applicants should also 
be permitted to establish mitigating circumstances 
and/or rehabilitation. For example, non-lifetime reg-
istered sex offenders should be able to establish that 
the conduct was not violent, did not involve children, 
happened a long time ago, and there have been no 
subsequent problems.12

10Perhaps, a successful argument could be made that the federal 
statute barring lifetime registered sex offenders preempts an 
expansion of that bar to other sex offenders. There are three gen-
eral types of situations in which preemption may be established. 
One of the situations is that preemption may be in inferred where 
the scheme of the federal legislation is so comprehensive that it 
creates the inference that Congress “left no room” for local regu-
lation in that area. California Federal Savings and Loan Associa-
tion v. Guerra, 479 U.S. 272, 281 (1987). Applying that standard, the 
area in question is eligibility for federally assisted housing and 
Congress has fully defi ned eligibility for federally assisted hous-
ing. (See brief discussion of eligibility in Appendix 2). Imposing 
an absolute life time bar when none is required is determining 
eligibility in an area that Congress has not left any room for local 
regulation. Success on such a claim may be complicated as the 
party seeking preemption has the burden of proof and the pre-
sumption is against preemption. Cipollone v. Ligget Group, 505 
U.S. 504, 518 (1992). 
11See Ouellette v. Housing Auth. of Old Town, No. AP-03-17, 2004 
WL 842412 (Me. Super. Ct. Mar. 11, 2004) (plaintiff challenging 
PHA policy denying housing to all applicants who had committed 
a violent crime admitted to being convicted as sex offender) and 
the discussion in Chapter 4 regarding mitigating circumstances.
12Corinne A. Carey, No Second Chance: People with Criminal Records 
Denied Access to Public Housing, 36 U. TOL. REV. 545, 579 (2005) (arti-
cle also lists reasons why an individual might be on a lifetime 
registration list, including consensual relationship with partners 
who are a few years younger, indecent exposure or lewd displays 
often related to substance abuse, mental health diagnosis, home-
lessness, and women who are convicted of conspiracy to commit 
sexual abuse for failing to protect a child from such abuse); See 
also HOUSING RIGHTS WATCH, NO EASY ANSWERS: SEX OFFENDER LAWS IN 
THE US (2007), available at: http://hrw.org/reports/2007/us0907/.

The rules regarding access to lifetime sex offender 
registers and the opportunity to dispute the infor-
mation are similar to those discussed in Chapter 3 
regarding access to criminal conviction records.13

A registered lifetime sex offender who applies for 
public housing, the voucher program, project-based 
Section 8 or other federally assisted housing is faced 
with the choice of disclosing and being barred from 
the housing for life, not disclosing but being denied 
when discovered, or being subject to eviction or ter-
mination of benefi ts or possible prosecution for fraud 
for submitting false information when discovered. 

One applicant denied admission because he or she 
was a registered sex offender unsuccessfully chal-
lenged the exclusion statute on several grounds. 
One federal district court found that sex offenders 
are not a suspect class for purposes of equal protec-
tion because the restriction is rationally related to a 
legitimate government purpose and that, in light of 
the regulatory and non-punitive nature of 42 U.S.C. 
§ 13663, the restriction does not violate the Ex Post 
Facto Clause of the U.S. Constitution.14 In contrast, 
in the eviction context, courts have either rejected 
efforts to evict a lifetime registered sex offender who 
was a long-term resident prior to the law’s enact-
ment, or have permitted the eviction after fi nding the 
change in the rules to be reasonable.15 The different 

1324 C.F.R. §§ 5.903(f) (criminal records) and 5.905(b) and (d) (sex 
offender records) (2007). 
14Cunningham v. Parkersburg Hous. Auth., Civil Action No. 6:05-
cv-00940, 2007 WL 712392 (S.D.W. Va. Mar. 6, 2007).
15Spring Valley Hous. Auth. v. [redacted] (Justice Court County of 
Rockland N. Y.([Redacted])) (court declined to evict tenant of eight 
years who had truthfully responded in application process and 
who was a sex offender) (copy available in Exhibit 1 to this Chap-
ter); Albany Hous. Auth. v. [redacted], No. AHA 06 [redacted] 
(Albany N.Y. City Court, Dec. 11, 2006) (court relied upon HUD 
Notice H 2002-22 and declined to evict the tenant) (copy available 
in Exhibit 2 to this chapter); Compare Archdiocesan Hous. Auth. v. 
Demmings, 108 Wash. App. 1035, 2001 WL 1229809 (unpublished) 
(Wash. App. Oct. 15, 2001) (upholding eviction of tenant who 
reported felon status at admission because court found the PHA 

Applicants should also be 
permitted to establish mitigating 

circumstances and/or rehabilitation.
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treatment of registered sex offenders in the admission 
as opposed to the eviction context may be attributed 
to several factors including that the statute addresses 
only admissions, the difference in the property inter-
est involved, and that the tenant but not the applicant 
may demonstrate more defi nitively that he or she has 
been a good tenant for a substantial period of time.

2.2.3 Previously Evicted for Drug- 
Related Activity 

For certain programs, there is a mandatory three-
year ban on admission for families if any member 
of the applicant household has been evicted from 
“federally assisted housing” for drug-related crimi-
nal activity.16 This ban is applicable to applicants for 
public housing, the voucher program, project-based 
Section 8, and other federally assisted housing, 
excluding LIHTC and RD housing.17 The rule is also 
not applicable to applicants with evictions for drug-
related activity from non-federally assisted housing.

In creating the ban, Congress recognized that an 
individual should be given another chance and an 
opportunity to demonstrate rehabilitation or changed 
circumstances. Thus, the statute provides that a PHA 
or owner may admit the household if the previously 

later properly adopted rule excluding registered sex offenders, 
that rule was reasonable, and tenant had opportunity to dispute 
the fact). 
1642 U.S.C.A. § 13661(a) (West, WESTLAW through P.L. 110-46 
(excluding P.L. 110-42& 110-44) approved 7-5-07).
1724 C.F.R. §§ 5.850(a) (excludes rural development housing), 
5.854(a) (federally assisted housing in general), 882.518(a)(1)(I) 
(Section 8 moderate rehabilitation), 960.204(a)(1) (public housing), 
982.553(a)(1)(I) (voucher) (2007); Screening and Eviction for Drug 
Abuse and Other Criminal Activity–Final Rule, H 2002-22 (Oct. 29, 
2002) ¶ VI (HUD Notice applicable to HUD-assisted project-based 
housing, excluding Section 8 moderate rehabilitation housing and 
project-based vouchers or certifi cates). The rule is also not appli-
cable to housing assisted with S+C, SHP or HOPWA funding.

evicted household member who engaged in drug-
related activity successfully completed an approved, 
supervised drug rehabilitation program, or the cir-
cumstances have changed.18 Changed circumstances 
include “for example, the criminal household mem-
ber has died or is imprisoned.”19 Because the rule 
cites examples, there may be other situations that 
constitute changed circumstances, such as the fact 
that the applicant, for a relevant period of time, has 
had no contact and does not know the whereabouts 
of the household member who engaged in the crimi-
nal activity. 

Although Congress set the ban at three years, HUD 
regulations authorize PHAs and owners to extend the 
ban for a longer period of time.20 An extension of the 
three-year ban may not be an appropriate interpreta-
tion of the statute, but to date there are no reported 
cases on this issue. It can be argued that any exten-
sion is not authorized because of the statute’s speci-
fi city and Congress’ recognition that an applicant’s 
efforts at rehabilitation or changed circumstances 
could reduce the three-year period. Thus, an appli-
cant, especially one who was involved in a less seri-
ous drug-related crime, such as mere possession, or 
who has been rehabilitated, should not be denied 
admission due to an extended ban. Such an applicant 
may have good grounds to challenge any extension 
of the ban beyond the statutorily established three-
year period.21 

1842 U.S.C.A. § 13661(a) (West, WESTLAW Current through P.L. 
110-46 (excluding P.L. 110-42 & 110-44) approved 7-5-07); 24 C.F.R. 
§ 5.854(a)(2) (2007). The rehabilitation should not be limited to 
supervised rehabilitation programs but also ought to recognize 
self-help programs such as Alcoholics Anonymous. See, e.g., Rules 
& Regulations, Dep’t of Hous. & Urban Dev., 66 Fed. Reg. 28,776, 
28,785 (May 24, 2001) (codifi ed at 24 C.F.R. § 5.852(c)(1)).
19Id.
2024 C.F.R. §§ 5.852(d) (federally assisted housing), 960.203(c)(3)(ii), 
966.4(1)(5)(vii)(E) (public housing) (2007). HUD apparently believes 
that the statute sets a fl oor of three years, and that PHAs and own-
ers are not violating the statute if they expand the time period. 
The HUD explanation in the regulations is that “[s]ince the intent 
of the statute was to strengthen protections against admitting 
persons whose presence in assisted housing might be deleterious, 
HUD does not interpret this new provision as a constraint on the 
screening authority that owners and PHAs already had.” Screen-
ing and Eviction for Drug Abuse and Other Criminal Activity; 
Final Rule, 66 Fed. Reg. 28,776, 28,779 (May 24, 2001). 
21See footnote 10, supra, (discussion regarding preemption).

The statute provides that a PHA or owner 
may admit the household if the previously 
evicted household member who engaged in 

drug-related activity successfully completed 
an approved, supervised drug rehabilitation 

program, or the circumstances have changed.
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2.3 Policies Relating to Other 
Criminal History

Even if rejection is not required by statute, PHAs 
and owners may screen applicants for other types of 
criminal history. Any policies regarding admission 
and screening must be in writing and available to 
applicants.22

As noted above, for the major housing programs, 
federal laws require the rejection of an applicant with 
a criminal record in certain very limited situations. 
For the vast majority of situations, the rejection of an 
applicant with a criminal record is within the discre-
tion of the PHA or owner. Importantly, Congress has 
placed some restrictions on that discretion.

2.3.1 Limitations on the Authority 
to Deny an Applicant with a 
Criminal Record 

Congress determined that a PHA or owner may 
reject an applicant23 for:

• drug-related criminal activity, 24 

• violent criminal activity,25

• other criminal activity that would threaten the 
health, safety or right to peaceful enjoyment of 
the premises by other residents, or

 • other criminal activity that would threaten the 
health or safety of the owner or local housing 
agency staff or contractors.

2.3.2 Limitation Regarding the Length 
of the Denial 

In authorizing screening for criminal activity, Con-
gress did not intend that the authorization to exclude 
individuals with a criminal record be expanded 

22See Appendix 2 (discussion regarding written admission poli-
cies).
2342 U.S.C.A. § 13661(c) (West, WESTLAW through P.L. 110-
46 (excluding P.L. 110-42 & 110-44) approved 7-5-07); 24 C.F.R. 
§§ 5.855(a), 882.518(b), 982.553(a)(2)(ii) (2007).
24See 42 U.S.C.A. § 1437a(b)(9) (West, WESTLAW through P.L. 110-
46 (excluding P.L. 110-42 & 110-44) approved 7-5-07) (defi nition of 
drug-related criminal activity); 24 C.F.R. § 5.100 (2007).
25The regulations defi ne “violent criminal activity” as “any crimi-
nal activity that has as one of its elements the use, attempted use, 
or threatened use of physical force substantial enough to cause, 
or be reasonably likely to cause, serious bodily injury or property 
damage.” 24 C.F.R. § 5.100 (2007).

unjustifi ably. Thus, it limited the time frame that an 
applicant could be rejected for prior criminal activ-
ity. It provided that in order to reject the applicant, 
the PHA or owner must determine that the criminal 
activity is current or occurred within a “reasonable 
period” of time prior to the admission decision.26 
Congress also specifi cally noted that applicants who 
have been denied admission due to criminal activity 
may reapply and, as a condition of readmission, may 
demonstrate that they have not engaged in the crimi-
nal activity for a “reasonable period” of time.27

The term “reasonable period” of time is not defi ned 
in the statute or regulations, but Congress repeat-
edly emphasized its importance and established 
some guideposts to defi ne it. It determined that only 
certain types of criminal activity (sex offenses that 
result in lifetime registration and certain criminal 
activities related to methamphetamine production) 
warrant a permanent bar from federally assisted 
housing.28 It also determined that, absent mitigating 
circumstances, a three-year prohibition is appropri-
ate for drug-related criminal activity that resulted in 
an eviction.29 

HUD guidance suggests that “fi ve years may 
be reasonable for serious offenses” and notes that 
PHAs and owners may want to differentiate what is 
a reasonable time period for different categories of 
criminal activity.30 HUD provides the example that 
when there is “an eviction where the applicant was 
manufacturing or dealing drugs,” a PHA may con-
sider a fi ve-year ban as an adequate penalty.31

The term “currently engaged in” is also referenced 
in the statute in connection with the use of illegal 

2642 U.S.C.A. § 13661(c) (West, WESTLAW through P.L. 110-46 
(excluding P.L. 110-42 & 110-44) approved 7-5-07). The term “rea-
sonable period” is repeated three times in this section.
2742 U.S.C.A. § 13661(c)(2) (West, WESTLAW through P.L. 110-
46 (excluding P.L. 110-42 & 110-44) approved 7-5-07); 24 C.F.R. 
§§ 5.855(c), 882.518(b)(3) and 982.553(a)(2)(ii)(c) (2007).
28See discussion of registered lifetime sex offender and denial of 
admission to individuals convicted of methamphetamine pro-
duction, supra.
2942 U.S.C.A. § 13661(a) (West, WESTLAW through P.L. 110-46 
(excluding P.L. 110-42 & 110-44) approved 7-5-07).
30Screening and Eviction for Drug Abuse and Other Criminal 
Activity; Final Rule, 66 Fed. Reg. 28,776, 28,779 (May 24, 2001).
31HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, § 4.6, p. 53 (June 
2003). See also 24 C.F.R. § 982.552(c)(1)(ii) (2007) (fi ve-year ban on 
admission to voucher program for eviction from federally assisted 
housing).
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drugs and is defi ned in the statute and regulations 
to mean the individual has engaged in “the behavior 
recently enough to justify a reasonable belief that the 
individual’s behavior is current.”32 HUD guidance 
instructs PHAs to “spell out what they consider to be 
‘recent,’ e.g. past month, past six months, etc.”33 The 
HUD guidebook for the voucher program provides 
that a PHA may exclude an individual for possession 
or use of an illegal drug only if such use or possession 
occurred within the prior year.34 The cases interpret-
ing similar language regarding current use in the fair 
housing laws are also instructive.35

Thus, implicit in the statutory term “reasonable 
period” of time is the concept that at some point most 
applicants with an aging criminal record should be 
eligible for the housing and should not be barred by 
screening criteria. This acknowledgment, that over 
time most applicants should be given the opportu-
nity to demonstrate eligibility through good behavior, 

3242 U.S.C.A. § 1437d(t)(7) (West, WESTLAW through P.L 110-
46 (excluding P.L. 110-42 & 110-44) approved 7-5-07) (defi ning 
“currently engaging in the illegal use of a controlled substance 
which has the added emphasis that the activity must be a “real 
and ongoing problem”); 24 C.F.R. §§ 5.853(b) (federally assisted 
housing in general), 882.518(a)(1)(iii) (Section 8 moderate rehabili-
tation), 960.204(a)(2)(I) (public housing), 982.553(a)(2)(ii)(C)(2) (Sec-
tion 8 voucher) (2007).
33HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, § 4.6, p. 53 (June 
2003).
34HUD, VOUCHER PROGRAM GUIDEBOOK, HOUSING CHOICE, 7420.10G, 
¶ 5.7, p. 5–37 (Apr. 2001). But see Screening and Eviction for Drug 
Abuse and Other Criminal Activity; Final Rule, 60 Fed. Reg. 
34,660, 34,688 (July 3, 1995) (codifi ed at 24 C.F.R. § 982.553(b)) 
(HUD regulations formerly stated that to deny admission, drug 
use or possession should have occurred within prior year).
35For a discussion of those cases, see Chapter 4 regarding drug 
rehabilitation; see also MADISON, WIS. CODE OF ORDINANCES Ch. 
39.03(1) and (4) ( (Renumbered by Ord. 12,039, Adopted 2-17-98) 
available at http://www.municode.com/resources/gateway.
asp?pid=50000&sid=49) (ordinance prohibiting discrimination 
against individuals with a criminal record is applicable for most 
offenses two years after the individual has completed or complied 
with the penalty). 

rehabilitation or changed circumstances, is consistent 
with litigation challenging policies that rejected all 
applicants with any record of any past criminal activ-
ity36 and social science research.37 In addition, there 
are equitable claims that may be made that the length 
of the ban is unconscionable, drastic beyond reason-
able necessity, or shocks one’s sense of fairness.38

2.3.3 Relationship of the Prior 
Criminal Activity to the Future 
Tenancy 

Signifi cantly, Congress qualifi ed denials of admis-
sion for “other criminal activity” (i.e., criminal activ-
ity that is not drug-related or violent) to activities that 
would threaten the health, safety, or right to peace-
ful enjoyment of other residents or the PHA staff and 
contractors. Thus, not all criminal activity and sub-

36Omelette v. Housing Auth. of Old Town No. AP-03-17, 204 WL 
842412 (Me. Super. Ct. Mar. 11, 2004) (PHA’s “zero tolerance” denial 
of voucher application due to husband’s 15-year-old conviction for 
sexual assault violated federal regulations). But see Talley v. Lane, 
13 F.3d 1031 (7th Cir. 1994) (consideration of applicant’s criminal 
record is not forbidden under either Fair Housing Act or Rehabili-
tation Act); Collins v. AAA Homebuilders, Inc., 333 S.E.2d 792 (W. 
Va. 1985) (private landlord could exclude an applicant because of 
criminal conviction; dissent noted that landlord had a Section 8 
New Construction contract and found that absolute bar violated 
the law) and Collins v. AAA Homebuilders, CA3 85-0767 (S.D.W. 
Va. Dec. 9, 1985) (Clearinghouse No. 49,351) (complaint fi led after 
state court decision; federal court refused to dismiss after defen-
dants sought removal because of, inter alia, due process violation 
in application process).
37Study found that after approximately 7 years there is little to 
no distinguishable difference in risk of future offending between 
those with an old criminal record and those without a criminal 
record. See Megan C. Kurlychek, Robert Brame, Shawn D. Bush-
way, ENDURING RISK? OLD CRIMINAL RECORDS AND SHORT-TERM PRE-
DICTIONS OF CRIMINAL INVOLVEMENT, Crime & Delinquency (March 
2006) available at: http://www.reentry.net/library/item.100735 
Enduring_Risk_Old_Criminal_Records_and_ShortTerm_Pre-
dictions_of_Criminal_In;. Kurlychek, Brame, Bushway, Scarlet 
Letters and Recidivism: Does An Old Criminal Record Predict Future 
Offending?, Criminology & Public Policy, Volume 5 Issue 3, pp. 
483-504 (August 2006) available at: http://www.reentry.net/
search/item.100739-Scarlet_Letters_and_Recidivism_Does_An_
Old_Criminal_Record_Predict_Future_R.
38Thomas v. Housing Auth. of Little Rock, 282 F. Supp. 575, 580 
(E.D. Ark 1967) (unwed mother admission policy is drastic beyond 
reasonable necessity); See also United States v. Robinson, 721 F. 
Supp. 1541 1544-1545 (forfeiture of tenant’s apartment and her fed-
eral housing assistance payments, which were the only means by 
which the defendant could provide shelter for her children, was 
disproportionately severe to the offense of knowingly and inten-
tionally distributing a mixture containing cocaine base); In the 
Matter of Elaine Sicardo v. Peter Smith, etc. No. 2007-03609, Index 
No. 219067/06 (N.Y. App. Div. Second Jud. Dept., March 18, 2008) 
(penalty in termination case so disproportionate to the offense as 
to be shocking to one’s sense of fairness) available at: http://www.
nycourts.gov/reporter/3dseries/2008/2008_02603.htm.

Implicit in the statutory term “reasonable 
period” of time is the concept that 

at some point most applicants with 
an aging criminal record should be 

eligible for the housing and should not 
be barred by screening criteria.
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sequent convictions should be the basis for a denial. 
As HUD has noted: “[T]he PHA should be looking 
for history of crimes that would result in denial for 
eligibility or demonstrate lease violations if they were 
committed by a public housing resident. There are 
a variety of other crimes that cannot be claimed to 
adversely affect the health, safety or welfare of the 
PHA’s residents.”39

In addition, HUD has instructed federally assisted 
owners that any decision that they make based upon 
“reasonable belief” or other determination must be 
documented. The documentation should be not only 
of the behavior, but should also show that the behav-
ior would interfere with the health, safety, or peaceful 
enjoyment by other residents.40

From these authorities, an advocate may argue that 
applicants with a record involving crimes, such as 
shoplifting, writing bad checks, sale of unauthorized 
recordings, theft of cable television services, littering 
or vehicular manslaughter, should not be rejected 
unless it can be demonstrated that the activity would 
pose a threat to the health and safety of others or the 
development.41 

39HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, § 7.7, p. 96 (June 
2003).
40Screening and Eviction for Drug Abuse and Other Criminal 
Activity-Final Rule, HUD Notice H 2002-22, ¶ X.
41See, e.g., Williams v. New York City Hous. Auth., Nos. 94 Civ. 
4160 (SHS) and 95 Civ. 1595 (SHS) (S.D.N.Y., Stipulation of Settle-
ment, July 30, 1996) (list of convictions attached to Stipulation 
which NYCHA will not consider as the sole reason for denial of 
an application); See also Cabrini-Green Local Advisory Council v. 
Chicago Hous. Auth., No. 96 C 6949 (N.D. Ill, Jan. 29, 200), 2007 WL 
294253 (N.D.Ill.) Slip Op. 5 (“With respect to those who have been 
released from our penal system, it provides no societal benefi t to 
deny them a place to live where their presence does not create 
an identifi able threat against surrounding residents.”) Cf. Carey, 
supra note 6, at 567 (one PHA reported that most rejections were 
for shoplifting or not paying video rentals). 



14 

Chapter 2 An Affordable Home on Re-entry

Chapter 2: Exhibit 1



15

Chapter 2An Affordable Home on Re-entry

Chapter 2: Exhibit 1



16 

Chapter 2 An Affordable Home on Re-entry

Chapter 2: Exhibit 1



17

Chapter 2An Affordable Home on Re-entry

Chapter 2: Exhibit 1



18 

Chapter 2 An Affordable Home on Re-entry

Chapter 2: Exhibit 1



19

Chapter 2An Affordable Home on Re-entry

Chapter 2: Exhibit 1



20 

Chapter 2 An Affordable Home on Re-entry

Chapter 2: Exhibit 1



21

Chapter 2An Affordable Home on Re-entry

Chapter 2: Exhibit 2



22 

Chapter 2 An Affordable Home on Re-entry

Chapter 2: Exhibit 2



23

Chapter 2An Affordable Home on Re-entry

Chapter 2: Exhibit 3

Fe
de

ra
lly

-A
ss

is
te

d 
H

ou
si

ng
 P

ro
gr

am
s:

 A
dm

is
si

on
s f

or
 A

pp
lic

an
ts

 w
ith

 C
er

ta
in

 C
ri

m
in

al
 B

ac
kg

ro
un

ds
1

C
on

vi
ct

ed
 o

f 
pr

od
uc

in
g 

m
et

ha
m

ph
et

am
in

e 
at

 
fe

de
ra

lly
-a

ss
ist

ed
 

ho
us

in
g 

 

L
ife

tim
e 

re
gi

st
er

ed
 

se
x 

of
fe

nd
er

 
Pr

io
r 

ev
ic

tio
n 

fr
om

 
fe

de
ra

lly
-a

ss
ist

ed
2

ho
us

in
g 

fo
r 

dr
ug

-
re

la
te

d 
ac

tiv
ity

 

H
is

to
ry

 o
f 

dr
ug

-r
el

at
ed

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

vi
ol

en
t 

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

cr
im

es
 th

at
 

th
re

at
en

 
he

al
th

, s
af

et
y,

 
or

 p
ea

ce
fu

l 
en

jo
ym

en
t 

C
ur

re
nt

 u
se

r 
of

 
ill

eg
al

 
su

bs
ta

nc
es

 

Pu
bl

ic
H

ou
si

ng
 

Pe
rm

an
en

t b
an

 o
n 

ad
m

is
si

on
. 4

2 
U

.S
.C

.  
§ 

14
37

n(
f)

; 2
4 

C
.F

.R
.  

§ 
96

0.
20

4(
a)

(3
). 

Pe
rm

an
en

t b
an

 o
n 

ad
m

is
si

on
. 4

2 
U

.S
.C

. 
§§

 1
36

63
 a

nd
 1

36
64

; 
24

 C
.F

.R
.  

§ 
96

0.
20

4(
a)

(4
). 

3-
ye

ar
 b

an
 o

n 
ad

m
is

si
on

 
un

le
ss

 a
pp

lic
an

t i
s 

re
ha

bi
lit

at
ed

. 4
2 

U
.S

.C
. 

§§
  1

36
61

(a
) a

nd
 1

36
64

;  
24

 C
.F

.R
.  

§ 
96

0.
20

4(
a)

(1
). 

 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
.  

§ 
13

66
1(

c)
; 

24
 C

.F
.R

.  
§ 

96
0.

20
3(

d)
. 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
. 

§ 
13

66
1(

c)
; 

24
 C

.F
.R

.  
§ 

96
0.

20
3(

d)
. 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
.  

§ 
13

66
1(

c)
; 

24
 C

.F
.R

.  
§ 

96
0.

20
3(

d)
. 

PH
A

 m
us

t d
en

y 
ad

m
is

si
on

.  
 4

2 
U

.S
.C

.  
§ 

13
66

1(
b)

; 
24

 C
.F

.R
.  

§ 
96

0.
20

4(
a)

(2
). 

V
ou

ch
er

Pr
og

ra
m

Pe
rm

an
en

t b
an

 o
n 

ad
m

is
si

on
. 4

2 
U

.S
.C

.  
§ 

14
37

n(
f)

; 2
4 

C
.F

.R
.  

§ 
98

2.
55

3.
 

Pe
rm

an
en

t b
an

 o
n 

ad
m

is
si

on
. 4

2 
U

.S
.C

. 
§§

 1
36

63
 a

nd
 1

36
64

; 
24

 C
.F

.R
. §

 9
82

.5
53

. 

3-
ye

ar
 b

an
 o

n 
ad

m
is

si
on

 
un

le
ss

 a
pp

lic
an

t i
s 

re
ha

bi
lit

at
ed

. 4
2 

U
.S

.C
.  

§§
  1

36
61

 a
nd

 1
36

64
;  

24
 C

.F
.R

. §
 9

82
.5

53
. 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
.  

§ 
13

66
1(

c)
; 

24
 C

.F
.R

.  
§ 

98
2.

55
3.

 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

42
 U

.S
.C

.  
§ 

13
66

1(
c)

; 
24

 C
.F

.R
.  

§ 
98

2.
55

3.
 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
.A

.  
§ 

13
66

1(
c)

; 
24

 C
.F

.R
.  

§ 
98

2.
55

3.
 

PH
A

 m
us

t d
en

y 
ad

m
is

si
on

.  
42

 U
.S

.C
.  

§ 
13

66
1(

b)
; 

24
 C

.F
.R

.  
§ 

98
2.

55
3.

 

Se
ct

io
n 

8 
M

od
 R

eh
ab

 
Pe

rm
an

en
t b

an
 o

n 
ad

m
is

si
on

. 4
2 

U
.S

.C
.  

§ 
14

37
n(

f)
; 2

4 
C

.F
.R

.  
§ 

88
2.

51
8.

 

Pe
rm

an
en

t b
an

 o
n 

ad
m

is
si

on
. 4

2 
U

.S
.C

. 
§§

 1
36

63
 a

nd
 1

36
64

; 
24

 C
.F

.R
.  

§ 
88

2.
51

8.
 

3-
ye

ar
 b

an
 o

n 
ad

m
is

si
on

 
un

le
ss

 a
pp

lic
an

t i
s 

re
ha

bi
lit

at
ed

. 4
2 

U
.S

.C
.  

§§
  1

36
61

 a
nd

 1
36

64
;  

24
 C

.F
.R

. §
 8

82
.5

18
. 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
.  

§ 
13

66
1(

c)
; 

24
 C

.F
.R

.  
§ 

88
2.

51
8.

  

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
.  

§ 
13

66
1(

c)
; 

24
 C

.F
.R

.  
§ 

88
2.

51
8.

 

PH
A

 h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
42

 U
.S

.C
.  

§ 
13

66
1(

c)
; 

24
 C

.F
.R

.  
§ 

88
2.

51
8.

 

PH
A

 m
us

t d
en

y 
ad

m
is

si
on

.  
42

 U
.S

.C
.  

§ 
13

66
1(

b)
; 

24
 C

.F
.R

.  
§ 

88
2.

51
8.

 

1  T
he

re
 a

re
 n

o 
fe

de
ra

l r
eq

ui
re

m
en

ts
 re

ga
rd

in
g 

ad
m

is
si

on
 o

f i
nd

iv
id

ua
ls

 w
ith

 c
rim

in
al

 b
ac

kg
ro

un
d 

to
 L

ow
 In

co
m

e 
H

ou
si

ng
 T

ax
 C

re
di

t (
LI

H
TC

) h
ou

si
ng

, S
he

lte
r P

lu
s 

C
ar

e 
(S

+C
) (

se
e 

ge
ne

ra
lly

 2
4 

C
.F

.R
. §

§ 
58

2.
32

5 
an

d 
58

2.
33

0)
, S

up
po

rti
ve

 H
ou

si
ng

 P
ro

gr
am

 (S
H

P)
 (s

ee
 g

en
er

al
ly

 2
4 

C
.F

.R
. §

 5
83

.3
25

) o
r H

ou
si

ng
 O

pp
or

tu
ni

tie
s o

r 
Pe

op
le

 w
ith

 A
id

s (
H

O
PW

A
) (

se
e 

ge
ne

ra
lly

 2
4 

C
.F

.R
. §

 5
74

.6
03

). 
  

2  F
ed

er
al

ly
-a

ss
is

te
d 

ho
us

in
g 

is
 d

ef
in

ed
, i

n 
th

is
 c

on
te

xt
, t

o 
in

cl
ud

e,
 p

ub
lic

 h
ou

si
ng

, S
ec

tio
n 

8,
 S

ec
tio

n 
20

2,
 S

ec
tio

n 
81

1,
 S

ec
tio

n 
22

1(
d)

(3
), 

Se
ct

io
n 

23
6,

 S
ec

tio
n 

51
5 

an
d 

Se
ct

io
n 

51
4.

 



24 

Chapter 2 An Affordable Home on Re-entry

Chapter 2: Exhibit 3
C

on
vi

ct
ed

 o
f p

ro
du

ci
ng

 
m

et
ha

m
ph

et
am

in
e 

at
 

fe
de

ra
lly

-a
ss

ist
ed

 
ho

us
in

g 
 

L
ife

tim
e 

re
gi

st
er

ed
 se

x 
of

fe
nd

er
Pr

io
r 

ev
ic

tio
n 

fr
om

 
fe

de
ra

lly
-a

ss
ist

ed
3

ho
us

in
g 

fo
r 

dr
ug

-
re

la
te

d 
ac

tiv
ity

 

H
is

to
ry

 o
f 

dr
ug

-r
el

at
ed

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

vi
ol

en
t 

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

cr
im

es
 th

at
 

th
re

at
en

 
he

al
th

, s
af

et
y,

 
or

 p
ea

ce
fu

l 
en

jo
ym

en
t 

C
ur

re
nt

 u
se

r 
of

 il
le

ga
l 

su
bs

ta
nc

es
 

Se
ct

io
n 

8 
SR

O
 M

od
. 

R
eh

ab
.  

fo
r 

ho
m

el
es

s  

C
ur

re
nt

 fu
nd

s a
re

 
ap

pr
op

ria
te

d 
fo

r 
ho

m
el

es
s i

nd
iv

id
ua

ls
.  

42
 U

.S
.C

. §
11

40
1.

  
R

eg
ul

at
io

ns
 m

ay
 re

qu
ire

 
a 

ba
n.

 2
4 

C
.F

.R
.  

 
§§

 8
82

.8
05

(c
) a

nd
 

88
2.

80
8(

b)
(2

); 
se

e
al

so
pr

ov
is

io
ns

 c
ite

d 
ab

ov
e 

un
de

r S
ec

tio
n 

8 
M

od
. 

R
eh

ab
.  

C
ur

re
nt

 fu
nd

s a
re

 
ap

pr
op

ria
te

d 
fo

r 
ho

m
el

es
s i

nd
iv

id
ua

ls
.  

42
 U

.S
.C

. §
11

40
1.

 
R

eg
ul

at
io

ns
 m

ay
 

re
qu

ire
 a

 b
an

. 2
4 

C
.F

.R
.  

§§
 8

82
.8

05
 (c

) a
nd

 
88

2.
80

8(
b)

(2
); 

se
e

al
so

pr
ov

is
io

ns
 c

ite
d 

ab
ov

e 
un

de
r S

ec
tio

n 
8 

M
od

. 
R

eh
ab

.  

C
ur

re
nt

 fu
nd

s a
re

 
ap

pr
op

ria
te

d 
fo

r 
ho

m
el

es
s i

nd
iv

id
ua

ls
.  

42
 U

.S
.C

. §
11

40
1.

 
R

eg
ul

at
io

ns
 m

ay
 

re
qu

ire
 a

 b
an

. 2
4 

C
.F

.R
.  

§§
 8

82
.8

05
 (c

); 
se

e
al

so
pr

ov
is

io
ns

 c
ite

d 
ab

ov
e 

un
de

r S
ec

tio
n 

8 
M

od
. 

R
eh

ab
.  

PH
A

 o
r o

w
ne

r 
ha

s d
is

cr
et

io
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
24

 C
.F

.R
.  

 
§§

 8
82

.8
05

 (c
) 

an
d

88
2.

80
8(

b)
(2

), 
se

e
al

so
pr

ov
is

io
ns

 c
ite

d 
ab

ov
e 

un
de

r 
Se

ct
io

n 
8 

M
od

. 
R

eh
ab

. 

PH
A

 o
r o

w
ne

r 
ha

s d
is

cr
et

io
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

24
 C

.F
.R

.  
 

§§
 8

82
.8

05
 (c

) 
an

d
88

2.
80

8(
b)

(2
), 

se
e

al
so

pr
ov

is
io

ns
 c

ite
d 

ab
ov

e 
un

de
r 

Se
ct

io
n 

8 
M

od
. 

R
eh

ab
. 

PH
A

 o
r o

w
ne

r 
ha

s d
is

cr
et

io
n 

to
 a

dm
it 

ap
pl

ic
an

t. 
 

24
 C

.F
.R

.  
 

§§
 8

82
.8

05
 (c

) 
an

d
88

2.
80

8(
b)

(2
), 

se
e

al
so

pr
ov

is
io

ns
 

ci
te

d 
ab

ov
e 

un
de

r S
ec

tio
n 

8 
M

od
. R

eh
ab

. 

C
ur

re
nt

 fu
nd

s 
ar

e
ap

pr
op

ria
te

d
fo

r h
om

el
es

s 
in

di
vi

du
al

s. 
 

42
 U

.S
.C

. 
§1

14
01

. 
R

eg
ul

at
io

ns
 

m
ay

 d
en

y 
ad

m
is

si
on

.  
24

 C
.F

.R
.  

 
§§

 8
82

.8
05

 (c
) 

an
d

88
2.

80
8(

b)
(2

); 
se

e
al

so
pr

ov
is

io
ns

 
ci

te
d 

ab
ov

e 
un

de
r S

ec
tio

n 
8 

M
od

. 
R

eh
ab

. 
Pr

oj
ec

t-
ba

se
d 

Se
ct

io
n 

8 

N
o 

re
qu

ire
m

en
t i

m
po

se
d 

by
 fe

de
ra

l l
aw

.  
O

w
ne

r 
ha

s d
is

cr
et

io
n 

to
 a

dm
it 

ap
pl

ic
an

t. 
 4

2 
U

.S
.C

. 
§ 

14
37

n(
f)

; 2
4 

C
.F

.R
.  

§ 
5.

85
5.

 

Pe
rm

an
en

t b
an

 o
n 

ad
m

is
si

on
. 4

2 
U

.S
.C

. 
§§

 1
36

63
 a

nd
 1

36
64

; 
24

 C
.F

.R
 §

 5
.8

56
. 

3-
ye

ar
 b

an
 o

n 
ad

m
is

si
on

 u
nl

es
s 

ap
pl

ic
an

t i
s 

re
ha

bi
lit

at
ed

. 4
2 

U
.S

.C
.  

§§
 1

36
61

 a
nd

 1
36

64
; 

24
 C

.F
.R

. §
 5

.8
54

. 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
42

 U
.S

.C
.  

§ 
13

66
1(

c)
;  

24
 C

.F
.R

.  
§ 

5.
85

5.
 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

42
 U

.S
.C

.  
§ 

13
66

1(
c)

; 
24

 C
.F

.R
.  

§ 
5.

85
5.

 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

42
 U

.S
.C

.  
§ 

13
66

1(
c)

; 
24

 C
.F

.R
.  

§ 
5.

85
5.

 

O
w

ne
r m

us
t 

de
ny

 
ad

m
is

si
on

.  
42

 U
.S

.C
.  

§ 
13

66
1(

b)
; 

24
 C

.F
.R

  
§ 

5.
85

4 

3  F
ed

er
al

ly
-a

ss
is

te
d 

ho
us

in
g 

is
 d

ef
in

ed
, i

n 
th

is
 c

on
te

xt
, t

o 
in

cl
ud

e,
 p

ub
lic

 h
ou

si
ng

, S
ec

tio
n 

8,
 S

ec
tio

n 
20

2,
 S

ec
tio

n 
81

1,
 S

ec
tio

n 
22

1(
d)

(3
), 

Se
ct

io
n 

23
6,

 S
ec

tio
n 

51
5 

an
d 

Se
ct

io
n 

51
4.

 



25

Chapter 2An Affordable Home on Re-entry

Chapter 2: Exhibit 3

C
on

vi
ct

ed
 o

f p
ro

du
ci

ng
 

m
et

ha
m

ph
et

am
in

e 
at

 
fe

de
ra

lly
-a

ss
ist

ed
 

ho
us

in
g 

 

L
ife

tim
e 

re
gi

st
er

ed
 se

x 
of

fe
nd

er
Pr

io
r 

ev
ic

tio
n 

fr
om

 
fe

de
ra

lly
-a

ss
ist

ed
4

ho
us

in
g 

fo
r 

dr
ug

-
re

la
te

d 
ac

tiv
ity

 

H
is

to
ry

 o
f 

dr
ug

-r
el

at
ed

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

vi
ol

en
t 

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

cr
im

es
 th

at
 

th
re

at
en

 
he

al
th

, s
af

et
y,

 
or

 p
ea

ce
fu

l 
en

jo
ym

en
t 

C
ur

re
nt

 u
se

r 
of

 il
le

ga
l 

su
bs

ta
nc

es
 

Se
ct

io
ns

20
2,

 8
11

, 
22

1(
d)

(3
), 

23
6 

N
o 

re
qu

ire
m

en
t i

m
po

se
d 

by
 fe

de
ra

l l
aw

.  
O

w
ne

r 
ha

s d
is

cr
et

io
n 

to
 a

dm
it 

ap
pl

ic
an

t. 
 4

2 
U

.S
.C

.  
§ 

14
37

n(
f)

; 2
4 

C
.F

.R
.  

§ 
5.

85
5.

 

Pe
rm

an
en

t b
an

 o
n 

ad
m

is
si

on
. 4

2 
U

.S
.C

. 
§§

 1
36

63
 a

nd
 1

36
64

; 
24

 C
.F

.R
 §

 5
.8

56
. 

3-
ye

ar
 b

an
 o

n 
ad

m
is

si
on

 u
nl

es
s 

ap
pl

ic
an

t i
s 

re
ha

bi
lit

at
ed

. 4
2 

U
.S

.C
.  

§§
 1

36
61

 a
nd

 1
36

64
;  

24
 C

.F
.R

. §
 5

.8
54

. 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

42
 U

.S
.C

.  
§ 

13
66

1(
c)

;  
24

 C
.F

.R
. 

§ 
5.

85
5.

 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

42
 U

.S
.C

.  
§ 

13
66

1(
c)

;  
24

 C
.F

.R
. 

§ 
5.

85
5.

 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

42
 U

.S
.C

.  
§ 

13
66

1(
c)

;  
24

 C
.F

.R
.  

§ 
5.

85
5.

 

O
w

ne
r m

us
t 

de
ny

 
ad

m
is

si
on

.  
42

 U
.S

.C
.  

§ 
13

66
1(

b)
; 

24
 C

.F
.R

  
§ 

5.
85

4.
 

U
SD

A
 

H
ou

si
ng

 
O

w
ne

r h
as

 d
is

cr
et

io
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

7 
C

.F
.R

.  
§ 

35
60

.1
54

. 

O
w

ne
r h

as
 d

is
cr

et
io

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

7 
C

.F
.R

. §
 3

56
0.

15
4;

 
bu

t s
ee

 4
2 

U
.S

.C
.  

§§
 1

36
63

 a
nd

 1
36

64
, 

w
hi

ch
 e

xt
en

d 
to

 S
ec

tio
n 

51
5 

an
d 

51
4 

ho
us

in
g.

 

O
w

ne
r h

as
 d

is
cr

et
io

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

7 
C

.F
.R

.  
§ 

35
60

.1
54

;  
bu

t s
ee

 4
2 

U
.S

.C
.  

§§
 1

36
61

 a
nd

 1
36

64
, 

w
hi

ch
 e

xt
en

d 
to

 S
ec

tio
n 

51
5 

an
d 

51
4 

ho
us

in
g.

 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

7 
C

.F
.R

.  
§ 

35
60

.1
54

. 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

7 
C

.F
.R

.  
§ 

35
60

.1
54

. 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
7 

C
.F

.R
.  

§ 
35

60
.1

54
. 

O
w

ne
r h

as
 

di
sc

re
tio

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

7 
C

.F
.R

.  
§ 

35
60

.1
54

;  
se

e 
al

so
42

 U
.S

.C
.  

§ 
13

66
1(

b)
 

an
d 

24
 C

.F
.R

. 
§ 

5.
85

0(
c)

. 

4  F
ed

er
al

ly
-a

ss
is

te
d 

ho
us

in
g 

is
 d

ef
in

ed
, i

n 
th

is
 c

on
te

xt
, t

o 
in

cl
ud

e,
 p

ub
lic

 h
ou

si
ng

, S
ec

tio
n 

8,
 S

ec
tio

n 
20

2,
 S

ec
tio

n 
81

1,
 S

ec
tio

n 
22

1(
d)

(3
), 

Se
ct

io
n 

23
6,

 S
ec

tio
n 

51
5 

an
d 

Se
ct

io
n 

51
4.

 



26 

Chapter 2 An Affordable Home on Re-entry

C
on

vi
ct

ed
 o

f p
ro

du
ci

ng
 

m
et

ha
m

ph
et

am
in

e 
at

 
fe

de
ra

lly
-a

ss
ist

ed
 

ho
us

in
g 

 

L
ife

tim
e 

re
gi

st
er

ed
 se

x 
of

fe
nd

er
Pr

io
r 

ev
ic

tio
n 

fr
om

 
fe

de
ra

lly
-a

ss
ist

ed
5

ho
us

in
g 

fo
r 

dr
ug

-
re

la
te

d 
ac

tiv
ity

 

H
is

to
ry

 o
f 

dr
ug

-r
el

at
ed

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

vi
ol

en
t 

cr
im

in
al

ac
tiv

ity
 

H
is

to
ry

 o
f 

cr
im

es
 th

at
 

th
re

at
en

 
he

al
th

, s
af

et
y,

 
or

 p
ea

ce
fu

l 
en

jo
ym

en
t 

C
ur

re
nt

 u
se

r 
of

 il
le

ga
l 

su
bs

ta
nc

es
 

H
O

M
E

N
o 

re
qu

ire
m

en
ts

 
im

po
se

d 
by

 fe
de

ra
l l

aw
; 

O
w

ne
r h

as
 d

is
cr

et
io

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

24
 C

.F
.R

. §
 9

2.
25

3(
d)

. 

N
o 

re
qu

ire
m

en
ts

 
im

po
se

d 
by

 fe
de

ra
l l

aw
; 

O
w

ne
r h

as
 d

is
cr

et
io

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

24
 C

.F
.R

. §
 9

2.
25

3(
d)

. 

N
o 

re
qu

ire
m

en
ts

 
im

po
se

d 
by

 fe
de

ra
l l

aw
; 

O
w

ne
r h

as
 d

is
cr

et
io

n 
to

 
ad

m
it 

ap
pl

ic
an

t. 
 

24
 C

.F
.R

. §
 9

2.
25

3(
d)

. 

N
o 

re
qu

ire
m

en
ts

 
im

po
se

d 
by

 
fe

de
ra

l l
aw

; 
O

w
ne

r h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
24

 C
.F

.R
.  

§ 
92

.2
53

(d
). 

N
o 

re
qu

ire
m

en
ts

 
im

po
se

d 
by

 
fe

de
ra

l l
aw

; 
O

w
ne

r h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
24

 C
.F

.R
.  

§ 
92

.2
53

(d
). 

N
o 

re
qu

ire
m

en
ts

 
im

po
se

d 
by

 
fe

de
ra

l l
aw

; 
O

w
ne

r h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
24

 C
.F

.R
.  

§ 
92

.2
53

(d
). 

N
o 

re
qu

ire
m

en
ts

 
im

po
se

d 
by

 
fe

de
ra

l l
aw

; 
O

w
ne

r h
as

 
di

sc
re

tio
n 

to
 

ad
m

it 
ap

pl
ic

an
t. 

 
24

 C
.F

.R
.  

§ 
92

.2
53

(d
). 

5  F
ed

er
al

ly
-a

ss
is

te
d 

ho
us

in
g 

is
 d

ef
in

ed
, i

n 
th

is
 c

on
te

xt
, t

o 
in

cl
ud

e,
 p

ub
lic

 h
ou

si
ng

, S
ec

tio
n 

8,
 S

ec
tio

n 
20

2,
 S

ec
tio

n 
81

1,
 S

ec
tio

n 
22

1(
d)

(3
), 

Se
ct

io
n 

23
6,

 S
ec

tio
n 

51
5 

an
d 

Se
ct

io
n 

51
4.

 

Chapter 2: Exhibit 3



27

Chapter 3An Affordable Home on Re-entry

CHAPTER 3

Access to Criminal History Records, Drug Rehabilitation 
Information and Expungement of Criminal Records
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3.1 Introduction
Increasingly criminal records are accessible to the 

public. The rules regarding access vary signifi cantly 
by jurisdiction. There is no one single source of an 
individual’s criminal record. Information may be 
available from the state, courts, commercial vendors, 
correctional institutions, and the police.1 Public Hous-
ing Authorities (PHAs) and subsidized owners may 
obtain information about an applicant’s prior crimi-
nal activity, arrest and conviction record from many 
of these sources as well as from the applicant directly. 
It is important for an applicant for federally assisted 
housing, who has a criminal record, to get a copy of 
that record.2 

This chapter discusses the federal housing pro-
gram rules governing access to an applicant’s crimi-
nal record and notes the leverage that the rules may 

1See Sharon M Dietrich, When “Your Permanent Record” is a Perma-
nent Barrier: Helping Legal Aid Clients Reduce the Stigma of Criminal 
Records, 41 CLEARINGHOUSE REV. 139 (July-Aug. 2007), for a basic and 
informative discussion of criminal records, access to criminal 
records, how legal aid programs can help clients to minimize or 
eliminate their criminal records, and systematic advocacy issues 
for assisting clients who have criminal records; MARGARET COLGATE 
LOVE, RELIEF FROM THE COLLATERAL CONSEQUENCES OF A CRIMINAL CON-
VICTION: A STATE-BY-STATE RESOURCE GUIDE (Hein, Rothman 2006) 
available at http://www.nicic.org/Library/020693; a summary of 
the book and profi les of the law and practice in each U.S. jurisdic-
tion is available at: http://www.sentencingproject.org/Publication
Details.aspx?PublicationID=486.
2See Sharon M Dietrich, When “Your Permanent Record” is a Perma-
nent Barrier: Helping Legal Aid Clients Reduce the Stigma of Criminal 
Records, 41 CLEARINGHOUSE REV. 139, 141 (July-Aug. 2007), discuss-
ing what applicants can do to improve or challenge the criminal 
record; See also Chapter 5 on Challenging a Denial of Admission. 

provide in the event that a PHA or owner negligently 
fails to follow them. In addition, this chapter dis-
cusses the opportunities and benefi ts of expunge-
ment or sealing of a criminal record.

The access to criminal record rules discussed are 
applicable only to public housing, the voucher pro-
gram, and the project-based Section 8 program. There 
are no rules applicable to other programs, such as 
Section 236, Section 221(d)(3), the Rural Development 
Section 514, 515, or 516, or the Low Income Housing 
Tax Credit (LIHTC) programs. Nevertheless, owners 
of these developments may seek to obtain criminal 
record information from applicants or other sources. 

3.2 Criminal History Records
PHAs may require adult public housing and 

voucher applicants to sign releases (consent forms) in 
order to obtain their criminal records from the Fed-
eral Bureau of Investigation (FBI), National Criminal 
Information Center (NCIC), police departments, and 
other law enforcement agencies, including a state’s 
criminal history system boards.3 In addition, own-

342 U.S.C.A. § 1437d(q)(1)(A) (West, WESTLAW through P.L. 110-
39 approved 06-21-07). The statute limits the release of juvenile 
records to a PHA to the extent allowed by state law and defi nes 
an “adult” as a person 18 years of age or older, or, an individual, 
regardless of age, if that individual was convicted of a crime as an 
adult under any Federal, State, or tribal law. Id. § 1437d(q)(1)(C) and 
(8)(A); 24 C.F.R. § 5.903(b) (2007); HUD OCCUPANCY REQUIREMENTS 
OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, Handbook 4350.3, 
REV-1 CHG-2 (June 2007) ¶ 4-27(E); HUD, PUBLIC HOUSING OCCU-
PANCY GUIDEBOOK, (June 2003), App. VIII, p. 381 (PHA Police Record 
Verifi cation form); Instructions for Obtaining Federal Bureau of 
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ers of project-based Section 8, but not other federally 
assisted landlords, may obtain these records, but not 
directly. Because Congress was reluctant to allow pri-
vate owners direct access to criminal records, it set up 
a scheme under which owners of project-based Sec-
tion 8 housing may ask PHAs to obtain the records 
and determine whether an applicant should be 
rejected or a tenant evicted.4 When making the deter-
mination, the PHA must apply the owner’s tenant 
selection criteria, not the PHA’s standards.5 The PHA 
may not turn criminal records over to the owner, but 
in an eviction case, the PHA may disclose the records 
to the extent necessary.6 Despite this authorization, 
most project-based Section 8 owners are not using 
PHAs to obtain information. They are using private 
credit check and screening services instead.7

A PHA may not charge an applicant for any screen-
ing costs, including the cost the FBI charges for pro-
cessing fi ngerprint cards.8 Federally assisted housing 
owners, including those receiving Section 8 project-
based assistance, also may not charge applicants or 
tenants any fees for criminal background checks.9 

Investigation Criminal History Information, PIH 2003-11(HA) 
(Apr. 11, 2003). There are a parallel statute and regulations regard-
ing access to sex offender registration information. See 42 U.S.C.A. 
§ 13,663(b) (West, WESTLAW through P.L. 110-39 approved 06-21-
07) and 24 C.F.R. § 5.905 (2007).
442 U.S.C.A. § 1437d(q)(1)(B) (West, WESTLAW through P.L. 110-
39 approved 06-21-07); 24 C.F.R. § 5.903(d) (2007); HUD OCCU-
PANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, 
Handbook 4350.3, REV-1 CHG-2 (June 2007) ¶ 4-27(E)(4); see also 
42 U.S.C.A. § 13,663(b) (West, WESTLAW through P.L. 110-39 
approved 06-21-07) and 24 C.F.R. § 5.905 (2007) (sex offender reg-
istration information).
542 U.S.C.A. § 1437d(q)(1)(B) (West, WESTLAW through P.L. 110-39 
approved 06-21-07); 24 C.F.R. § 5.903(d) and (e) and 5.905(b)(2)(ii) 
(2007). See also Screening and Eviction for Drug Abuse and Other 
Criminal Activity—Final Rule, H 2002-22 (HUD) (Oct. 29, 2002).
624 C.F.R. §§ 5.903(e)(2)(i)(b) and 5.905(b)(4) (2007).
7HUD OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUS-
ING PROGRAMS, Handbook 4350.3, REV-1, CHG-2 (June 2007) ¶ 4-
27(E)(4)(b) (referencing other types of screening services or sources 
of information that an owner may use); Screening and Eviction for 
Drug Abuse and Other Criminal Activity—Final Rule, H 2002-22 
(HUD) (Oct. 29, 2002) (same). 
8Instructions for Obtaining Federal Bureau of Investigation Crim-
inal History Information, PIH 2003-11(HA) (Apr. 11, 2003) ¶ 4. 
HUD advises PHAs to use trained local law enforcement person-
nel to do the actual fi ngerprinting. Id. ¶ 7; 24 C.F.R. § 5.903(d)(4) 
and 5.905(b)(5) (2007).
924 C.F.R. §§ 5.903(d)(4) and 5.905(b)(5); HUD OCCUPANCY REQUIRE-
MENTS OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, Handbook 
4350.3, REV-1, CHG-2 (June 2007) ¶ 4-(B)(7); Screening and Evic-
tion for Drug Abuse and Other Criminal Activity—Final Rule, 
H 2002-22 (HUD) (Oct. 29, 2002) ¶ X, p. 9, ¶ XIII, p. 11; see also 24 
C.F.R. § 5.100 (2007) (defi nition of federally assisted housing).

However, a PHA may charge an owner reasonable 
fees for screening applicants or obtaining their crimi-
nal records.10 

After a PHA submits the release to a law enforce-
ment agency, it may receive preliminary information 
that there is a match based on the name, date of birth, 
and social security number of the applicant. How-
ever, the PHA may not deny admission based on 
this information and must obtain a verifi cation of the 
match with a positive fi ngerprint comparison.11 

A PHA must notify the household of any proposed 
adverse action and provide a copy of the criminal 
record information to the subject of the record (and to 
the applicant, if different).12 The subject of the infor-
mation must be given an opportunity to dispute the 
proposed action.13 In the public housing and voucher 
programs, the dispute process may be the PHA infor-
mal hearing or informal review process.14 Applicants 
for project-based Section 8, including the Section 8 
moderate-rehabilitation program, are also entitled to 
dispute the PHA determination. Access to the PHA 
dispute process for most of these project-based appli-
cants is unusual because, typically, they do not have 
rights before a PHA.15 Because most Section 8 own-
ers do not rely upon PHAs to obtain criminal records, 

1024 C.F.R. §§ 5.903(d)(4) and 5.905(b)(5) (2007).
11Instructions for Obtaining Federal Bureau of Investigation Crim-
inal History Information, PIH 2003-11(HA) (Apr. 11, 2003) ¶ 7.
1242 U.S.C.A. § 1437d(q)(2) (West, WESTLAW through P.L. 110-39 
approved 06-21-07). There are confl icting interests involved in 
providing the criminal record to both the applicant and the mem-
ber of the family subject to the criminal record. The FBI “com-
mented that dissemination of criminal records is limited to those 
with authorization (such as the PHA) and the person who is the 
‘subject’ of the record, not to other persons in the household.” 66 
Fed. Reg. 28,776, 28,789 (May 24, 2001). HUD disagreed, contend-
ing that under its statutory authority, it is required to provide the 
information to the applicant or tenant so that the applicant or ten-
ant may dispute the determination. Id.
1342 U.S.C.A. § 1437d(q)(2) (West, WESTLAW through P.L. 110-
39 approved 06-21-07); 24 C.F.R. § 5.903(f) (2007); see also Id. 
§§ 960.204(c), 966.4(l)(5)(iv) (public housing) and  982.553(d) 
(voucher). The notice and opportunity to contest must also be pro-
vided in the case of an eviction or lease enforcement action.
1424 C.F.R. §§ 960.208(a) (public housing), 982.553(d) (voucher) 
(2007). The details of the process used to dispute the adverse 
action could be addressed in the context of the PHA plan process 
for applicants for public housing and the voucher program. For a 
discussion of the PHA plan process, see Chapter 6; for a discussion 
of the informal hearing/review process, see Chapter 5.
1524 C.F.R. § 5.903(f); 66 Fed. Reg. 28776, 28787 (May 27, 2001) (“Ten-
ants of project-based Section 8 should have the opportunity to 
dispute a record . . . The PHA that obtains the records should be 
the entity that provides the right to dispute the accuracy or rel-
evance of the record.”).
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there is no reported experience regarding access to 
PHA dispute processes by Section 8 applicants. 

PHAs must maintain a system to protect the con-
fi dentiality of criminal records, guard against their 
improper dissemination and provide for their destruc-
tion once their purpose has been achieved. The stat-
ute and regulations provide for civil and criminal 
penalties for improper disclosure of a criminal record 
obtained16 pursuant to the federal statute.17 Signifi -
cantly, public housing, vouchers, or project-based 
Section 8 applicants also may bring an action for 
“any other negligent or knowing action that is incon-
sistent with” the statute or regulations pertaining to 
access to criminal records.18 The statute and regula-
tions provide that the relief in such action includes 
reasonable attorney’s fees and other litigation costs.19 
Thus, a PHA or owner may be liable for negligent 
actions relating to improper disclosure of a criminal 
record, improper use of a consent form, failing to 
notify an applicant of the information collected, fail-
ing to provide the information collected to the appli-
cant or tenant, or failing to allow the applicant the 
right to dispute the information. The broad scope of 
the PHA’s or owner’s liability may provide leverage 
for an applicant harmed by the negligence. The threat 
of litigation costs and attorney’s fees may encourage 
settlement and the admission of the applicant.

The statutory language evidences a concern that 
PHAs maintain the confi dentiality of criminal records 
obtained though the federally authorized process. 
However, the regulation states that it is not applicable 
to public information or to criminal records informa-
tion obtained from law enforcement agencies if the 
information was not sought pursuant to the regula-
tions.20 This exemption may be too broad. The mean-
ing and full effect of the exclusion and its consistency 

1642 U.S.C.A. § 1437d(q)(4) and (6) (West, WESTLAW through P.L. 
110-39 approved 06-21-07); 24 C.F.R. § 5.903(h) (2007).
1742 U.S.C.A. § 1437d(q)(4) (West, WESTLAW through P.L. 110-39 
approved 06-21-07); 24 C.F.R. § 5.903(h) (2007).
1842 U.S.C.A. § 1437d(q)(7) (West, WESTLAW through P.L. 110-39 
approved 06-21-07).
19Id. § 1437d(q)(7); see also Rivers v. Housing Auth. of Contra Costa 
County, No. CO5-04291 PJH (N.D. Cal., complaint fi led Oct. 21, 
2005) (illegal release of juvenile record) (a copy is available in 
Exhibit 1 to this Chapter); There is no equivalent language regard-
ing fees and costs regarding negligent actions with respect to reg-
istered sex offenders. 
2024 C.F.R. §§ 5.901(c) and 5.905(c)(2 )(2007).

with the statute has not been tested. The concern is 
that it may mean that if a PHA obtains information 
from a private consumer reports agency, it may not 
have to abide by the confi dentiality provisions of the 
statute.21 Additionally, the confi dentiality provisions 
of the statute most likely do not cover information 
the PHA or owner obtains from other sources, such 
as police blotters and newspaper reports. Neverthe-
less, advocates should argue that any information 
obtained from law enforcement agencies that is not 
otherwise publicly available should be subject to the 
statutory protections.22 

3.3 Drug Treatment Program Records 
PHAs are also authorized to request and obtain 

information about public housing applicants from 
drug abuse treatment facilities.23 The information 
that they may request is limited to a question of the 
applicant’s eligibility for the housing—whether the 
drug abuse treatment facility “has reasonable cause 
to believe that the household member is currently 
engaging in illegal drug use.”24 The PHA should not 
be permitted to seek additional information. Treat-
ment facilities and applicants may have concerns 
that any additional information could interfere with 
an individual’s treatment and recovery and present 
issues of confi dentiality of medical records.

21The Fair Credit Reporting Act governs consumer reports. 15 
U.S.C.A. §§ 1681-1681u (West, WESTLAW through P.L. 110-39 
approved 06-21-07).
2224 C.F.R. § 5.901(c) (2007). With respect to the management of the 
records, the statute references “any criminal records received,” 
whereas other provisions of the statute are limited to informa-
tion received under the subsection. 42 U.S.C.A. § 1437d(q) (West, 
WESTLAW through P.L. 110-39 approved 06-21-07) and 42 U.S.C.A. 
§ 13,663(f) (West, WESTLAW through P.L. 110-39 approved 06-21-
07). See also 24 C.F.R. § 982.307(b)(2) (PHA may provide voucher 
landlords information in PHA fi les).
2342 U.S.C.A. § 1437d(t) (West, WESTLAW through P.L. 110-39 
approved 06-21-07); 24 C.F.R. § 960.205 (2007). The statute does not 
address access to information regarding rehabilitation relating to 
alcohol abuse.
24Id., Cf. Campbell v. Minneapolis Pub. Hous. Auth., 175 F.R.D. 531 
(D. Minn. 1997), vacated and remanded, 168 F.3d 1069 (8th Cir. 1999). 
Campbell involved an interpretation of 42 U.S.C.A. §§ 1437n(e)(1) 
and (2), which have been repealed. The court allowed the PHA 
to seek information regarding drug use and rehabilitation efforts 
from drug treatment facility, but remanded the case to the PHA 
to determine eligibility because the administrative record was 
incomplete. The PHA conceded that it would have to change its 
policy based upon the repeal and amendments to the statute. For 
a discussion of the meaning of the phrase “currently engaging in 
illegal drug use,” see Chapter 2.
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Prior to requesting the information, the PHA must 
obtain the applicant’s signed written consent.25 The 
consent form must expire automatically after the PHA 
has made a fi nal decision to either approve or deny 
admission.26 A PHA must also develop a system to 
maintain tenant or applicant confi dentiality.27 PHAs 
requesting information from drug treatment facilities 
must adopt and consistently follow a nondiscrimina-
tory policy for all public housing applicants.28 The 
policy adopted must be included in the PHA’s plans, 
such as the Section 8 Administrative plan, the Admis-
sion and Continued Occupancy Plan (ACOP) and the 
PHA Annual Plan.29 

The statute and regulations authorizing PHAs to 
obtain information from drug abuse treatment facili-
ties are limited to public housing. There are no com-
panion provisions for the voucher or other federally 
assisted housing programs. It is not clear whether, for 
the voucher program, a PHA or an owner, under any 
other program, could adopt a similar policy with-
out statutory authorization. The argument against 
such adoption is that Congress intentionally limited 
the applicability of the statutory provision to public 
housing and did not extend it to the other programs. 
However, if a PHA, for the voucher program, or an 

2542 U.S.C.A. § 1437d(t)(2) (West, WESTLAW through P.L. 110-39 
approved 06-21-07); 24 C.F.R. § 960.205(c)(1) (2007). Cf. Campbell 
v. Minneapolis Pub. Hous. Auth., 175 F.R.D. 531 (D. Minn. 1997), 
vacated and remanded, 168 F.3d 1069 (8th Cir. 1999).
2642 U.S.C.A. § 1437d(t)(2)(C) (West, WESTLAW through P.L. 110-39 
approved 06-21-07); 24 C.F.R. § 960.205(c)(2) (2007).
2742 U.S.C.A. § 1437d(t)(2)(B) (West, WESTLAW through P.L. 110-39 
approved 06-21-07); 24 C.F.R. § 960.205(f) (2007).
2824 C.F.R. § 960.205(e) (2007).
29Id. The regulations refer to the PHA Administrative Plan; pre-
sumably, this refers to the Admission and Continued Occupancy 
Plan (ACOP). For a brief discussion of the ACOP and the PHA 
plan see Chapter 6.

owner, for other programs, adopts a policy that seeks 
to obtain records from drug treatment facilities, it 
should also be argued that the public housing statu-
tory protections or their equivalent must be incorpo-
rated, as the statute is designed to avoid a violation of 
fair housing laws and claims of discrimination based 
upon disability.30 

3.4 Expungement of Criminal Records31

A criminal record can be a substantial barrier to 
qualifying for federally assisted housing. Expunge-
ment, or the sealing of the records, can sometimes be 
used to overcome these barriers32 because either pro-
cess may prevent disclosure and relieve an applicant 
from the requirement of self-disclosure. Although 
expungement may be available to suppress convic-
tions, admission or eviction problems may persist if 
the underlying conduct that led to the conviction and 
incarceration is revealed.

Because of the benefi ts of expungement, some 
legal services offi ces and law school legal clinics 
have developed units that focus on expungement.33 
In addition, some legal services offi ces have recruited 
private attorneys to represent clients in expungement 
proceedings.

Although defi nitions vary by state, “expunge-
ment” typically refers to the process of destroying 
or erasing all previously public records relating to a 

30For a brief discussion of the Fair Housing Act and the Americans 
with Disabilities Act and a PHA’s or owner’s obligation not to dis-
criminate against recovering drug abuser, see Chapter 4.
31This section is adapted from Devon Knowles, Expungement of 
Criminal Records and Federally Assisted Housing, 36 Hous. L. Bull. 
75 (2006). 
32Sharon M. Dietrich, When “Your Permanent Record” is a Perma-
nent Barrier: Helping Legal Aid Clients Reduce the Stigma of Crimi-
nal Records, 41 CLEARINGHOUSE REV. 139 (July-Aug. 2007)(Provides 
a basic and informative discussion of criminal records, access to 
criminal records, how legal aid programs can help clients to mini-
mize or eliminate their criminal records, and systematic advocacy 
issues for assisting clients who have criminal records); MARGARET 
COLGATE LOVE, RELIEF FROM THE COLLATERAL CONSEQUENCES OF A CRIMI-
NAL CONVICTION: A STATE-BY-STATE RESOURCE GUIDE (William S. Hein 
& Co., Inc. 2006) available at: http://www.wshein.com/media/
catalog/2/334160.pdf; a summary of the book and profi les of 
the law and practice in each U.S. jurisdiction is available at: 
http://www.sentencingproject.org/PublicationDetails.aspx?
PublicationID=486.
33For example, Neighborhood Legal Services of Los Angeles 
County and East Bay Community Law Center (EBCLC), Berkeley, 
CA, have developed such programs; Cleaning Up Criminal Records, 
41 CLEARINGHOUSE REV. 148 (July-Aug. 2007) (discussing the EBCLC 
program).

PHAs requesting information from drug 
treatment facilities must adopt and 

consistently follow a nondiscriminatory 
policy for all public housing applicants.
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specifi c criminal incident. “Sealing” does not require 
destruction of the record, but does prevent it from 
being accessed by others, including PHAs or private 
owners of federally assisted housing.

In many states, criminal records that have been 
expunged or sealed cannot legally or practically be 
used as grounds for denying federal housing benefi ts 
or taking other adverse action against recipients. Spe-
cifi cally, expungement may restore an individual’s 
legal status and rights,34 prevent PHAs and owners 
from accessing an individual’s criminal record,35 or 
authorize an individual to omit the expunged infor-
mation from housing applications.36 

While expungement can be an extremely useful 
remedy in overcoming the consequences associated 
with an individual’s criminal record, it is often a dif-
fi cult process37 and has inherent limitations. First, the 
process varies from state to state38 and it may be dif-
fi cult to determine what the process is and whether it 
is available. Second, each state typically defi nes the 
classes of individuals who qualify for expungement, 
making it a remedy that is not available to all. Only 
seven states and Puerto Rico have expungement laws 
that apply to most adult felony convictions.39 Third, 
the process of petitioning for and successfully obtain-
ing an expungement order is diffi cult. It requires 
individuals to maneuver through a complicated 
legal process, which can be time-consuming and 

34E.g., IDAHO CODE § 19-2604 (2007). 
35E.g., GA. CODE ANN. § 35-3-37 (2007). 
36E.g., FLA. STAT. §§ 943.0585 and 943.0509 (2007).
37United States v. James, 2003 U.S. Dist. LEXIS 6494, *7 (E.D.N.Y. 
2003)(describing the policy of record expungement as so diffi cult 
that it is “self-defeating” and “morally wanting”).
38MARGARET COLGATE LOVE, RELIEF FROM THE COLLATERAL CONSE-
QUENCES OF A CRIMINAL CONVICTION: A STATE-BY-STATE RESOURCE GUIDE 
62-61 (William S. Hein & Co., Inc. 2006) available at: http://www.
wshein.com/media/catalog/2/334160.pdf; a summary of the 
book and profi les of the law and practice in each U.S. jurisdiction 
is available at: http://www.sentencingproject.org/Publication
Details.aspx?PublicationID=486; See also 21A AM. JUR. 2d Criminal 
Law § 1309 (2007) (noting that in some jurisdictions courts gain 
their authority to expunge from statutes).
39Sharon M Dietrich, When “Your Permanent Record” is a Perma-
nent Barrier: Helping Legal Aid Clients Reduce the Stigma of Criminal 
Records, 41 CLEARINGHOUSE REV. 139, 145 (July-Aug. 2007).

expensive.40 If successful, the individual seeking 
expungement must monitor the results carefully to 
ensure that the expungement order is provided to 
the FBI and NCIC; otherwise, the criminal record will 
continue to remain available to PHAs and owners. 
States typically use fi ve classifi cations to defi ne cate-
gories of individuals eligible to petition for expunge-
ment. These are:

Case Disposition: Generally, states have distin-
guished three classes of criminal records: (1) the 
individual was arrested, but the charges were never 
brought or were ultimately dropped, dismissed or 
resolved in favor of the individual; (2) the individual 
pled guilty to or was convicted of an offense where 
the judgment was withheld or suspended on the con-
dition of completing a program or term of probation; 
and (3) the individual pled guilty to or was convicted 
of an offense where the judgment was imposed. Usu-
ally, expungement laws are more likely to provide 
relief for individuals in the fi rst two categories.41

Criminal Offense: Many states allow expungement of 
criminal records for those who are convicted or pled 
guilty to commission of relatively minor offenses, 
particularly those involving controlled substances.42 

40Typically, individuals must petition for expungement in the 
court where the criminal case was handled. The process also usu-
ally requires collecting all the relevant information about the case 
such as date of arrest, statute violated, and date of conviction. 
An individual will have to contact the law enforcement agency 
responsible for handling the case or refer to court records. Next, 
an individual will usually have to fi ll out a court form, pay a fi ling 
fee and, at times, attend a hearing to explain why he or she is seek-
ing expungement or demonstrate qualifi cation for expungement 
under the state statute. Applying for employment or housing may 
be a suffi cient interest for seeking to expunge or seal a record. If 
successful, the court will then order the record expunged. Also, 
the statutes vary in that individuals may or may not be respon-
sible for forwarding the expungement order to local and federal 
law enforcement agencies. 
41For example, under the Colorado Code, most individuals who 
were arrested or taken into police custody but were not ultimately 
charged of a crime can have their record sealed. COLO. REV. STAT. 
§ 24-72-308 (2007). 
42See Chapter 1, regarding the increase in drug-related convic-
tions. Pennsylvania provides one example of this type of classifi -
cation, it entitles most individuals charged under the Controlled 
Substances, Drug Device, and Cosmetic Act to expungement. 35 
PA. STAT. ANN. § 780-119(a) and (c) (2007) (expungement available as 
a matter of right only once, for drug-related charges that are with-
drawn, dismissed, or for which the individual is acquitted).
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Age and Criminal History of Individual: Some states 
have special expungement provisions that apply to 
offenses committed by juvenile offenders or individ-
uals under the age of 21.43 

Time Limitations: Individuals will often be required 
to wait for a predetermined period of time after 
arrest or conviction before they are eligible to apply 
for expungement. How long an individual must wait 
depends on the state and on the type of offense com-
mitted. The waiting period may be an additional bur-
den on applicants for federally assisted housing if the 
state waiting period is longer than the period that the 
PHA or owner has established for considering prior 
criminal history relevant for admission. 

Prior Expungement: Often, an individual is eligible 
to get only one offense expunged or sealed over his 
or her lifetime. As a result, those who have already 
availed themselves of this remedy in a state with a 
lifetime limit will be barred from expunging other 
criminal records. 

Once a record has been expunged, absent error, it 
should be erased from the federal criminal database, 
and PHAs or owners should not have access to it.44 In 
addition, many individuals who have their records 
expunged may legally omit information regarding 
their criminal history from their housing applications 
and other forms requesting information for housing.45 
Unfortunately, mistakes occur and applicants are mis-
informed about the status of their records. Sometimes 
the fi nal steps in the process are not completed and 

43See, e.g., N.C. GEN. STAT. § 15A-145(b) (2007) (providing that indi-
viduals under the age of 21 who have not previously been convicted 
and who plead or are found guilty of misdemeanor possession of 
alcohol may petition to have the record expunged after two years 
and are thereafter not required to report that information for 
any purpose including federal housing applications; individuals 
under the age of 18 who have not previously been convicted of a 
crime and who are convicted of a misdemeanor other than a traf-
fi c violation are also eligible to have their records expunged).
44See, e.g., Hartford Hous. Auth. v. Reyes, No. SPH 87435, 1997 
WL 30989, at *2 (Conn. Super. Jan. 21, 1997) (“Erasure means, at 
a minimum, that information contained in the record is not to be 
disclosed to anyone.”).
45Many of the expungement statutes explicitly provide that indi-
viduals cannot be held liable for omitting the expunged informa-
tion in the future. See, e.g. FLA. STAT. § 943.0585(b)(4)(a)(7)(b) (2007) 
(“[A] person who has been granted an expunction under this sec-
tion, former s. 893.14, former s. 901.33, or former s. 943.058 may not 
be held under any provision of law of this state to commit perjury 
or to be otherwise liable for giving a false statement by reason of 
such person’s failure to recite or acknowledge an expunged crimi-
nal history record.”). 

the record is not expunged or sealed. In other cases, 
individuals are misinformed and are mistakenly told 
or mistakenly believe that their records are cleared. 
Misinformed individuals then fail to disclose their 
record and are accused of lying on the application. 
Therefore, applicants or their advocate should obtain 
copies of criminal record and verify that the expunge-
ment or sealing has been completed. 

A PHA or owner may become aware of a crimi-
nal record or criminal conduct on which the record 
was based and deny an applicant housing because 
of the conduct. The PHA or owner may argue that it 
is considering the underlying facts, not the convic-
tion. In response, applicants should consider using 
expungement laws to provide the basis for claiming 
mitigating or changed circumstances. Because the 
law treats criminal history that has been expunged 
as though it never existed, it can be argued that 
considering the record or the underlying facts is a 
violation of the letter or spirit of the expungement 
law, which is intended to give individuals a second 
chance. A PHA or owner that denies housing based 
on criminal history that has been expunged frus-
trates that purpose.46 

46Some PHAs or owners may argue that their obligations regard-
ing admission to federally assisted housing preempt state laws 
governing expungement. For a discussion of how to respond to 
these arguments in a related area of state protections, namely 
evictions and federal law, see Lawrence R. McDonough and Mac 
McCreight, Wait a Minute: Slowing Down Criminal Activity Evic-
tion Cases to Find the Truth, 41 CLEARINGHOUSE REV. 55, 76 (May-June 
007).
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CHAPTER 4

Mitigating Circumstances and Rehabilitation
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4.1 Introduction
Individuals with a criminal record who are seek-

ing admission to federally assisted housing have 
been successful in gaining admission when they have 
established mitigating circumstances and/or rehabil-
itation. Mitigating circumstances and rehabilitation 
evidence may be presented at anytime during the 
application process. This Chapter discusses examples 
of strategies advocates can use to demonstrate miti-
gation and rehabilitation. 

4.2 Mitigating Circumstances
The rules regarding the consideration of mitigat-

ing circumstances vary among the federally assisted 
programs. In the public housing program, PHAs are 
required by regulation to consider mitigating factors. 
Owners of other HUD-assisted housing may, but are 
not required to, consider mitigating circumstances.

Public Housing. If adverse information is obtained, 
a PHA must consider the time, nature and extent of 
the applicant’s conduct, including the seriousness 
of the offense.1 HUD has emphasized that PHAs 
should consider applications for residence by per-
sons with criminal histories on a case-by-case basis, 
focusing on the concrete evidence of the seriousness 
and recentness of criminal activity as the best pre-
dictors of tenant suitability. PHAs also should take 

124 C.F.R. § 960.203(d) (2007); HUD, PUBLIC HOUSING OCCUPANCY 
GUIDEBOOK, ¶¶ 4.6, 4.8 and 4.10 (June 2003) available at: http://
www.hud.gov/offices/pih/programs/ph/rhiip/phguidebook.
cfm; see also Lancaster v. Scranton Hous. Auth., 479 F. Supp. 134, 
138 (M.D. Pa. 1979), aff’d mem., 620 F.2d 288 (3d Cir. 1980) (applicant 
has burden of putting forth such evidence).

into account the extent of criminal activity and any 
additional factors that might suggest a likelihood of 
favorable conduct in the future, such as evidence of 
rehabilitation.2 

The fact that PHAs may not automatically reject 
applicants is important, as it provides an opportunity 
to explain the situation and present the facts in the 
most favorable manner. However, the right to present 
additional information or rebut adverse information 
does not mean that the applicant will be accepted. 

 Voucher Program and HUD-Assisted Housing. When 
reviewing a voucher application, PHAs are urged, but 
not required, to consider mitigating factors. The same 
rule applies to HUD-assisted owners. The fact that a 
PHA must consider the additional/rebuttal informa-
tion for public housing tenants may be of some assis-
tance in convincing a PHA, or an owner, that such 
information should be examined for the voucher pro-
gram or other HUD assisted housing. It is also helpful 
that courts, in the eviction or termination of benefi ts 
context, have reversed and remanded cases involving 
voucher and project-based Section 8 tenants because 
of the voucher administrator or landlord’s failure to 
consider mitigating circumstances.3

2“One Strike and You’re Out” Screening and Eviction Guidelines 
for Public Housing Authorities (HAs), PIH 96-16 (HA) (Apr. 12, 
1996) 5-6; see also Letter from Mel Martinez, Secretary of HUD, to 
Public Housing Directors (Apr. 16, 2002), and letter from Michael 
Liu, Assistant Secretary of HUD to Public Housing Directors (June 
9, 2002), both letters are available at: http://www.nhlp.org/html/
new/index.htm (in the eviction context HUD has urged PHAs to 
be guided by “compassion and common sense”).
3Hicks v. Dakota Cnty. Comm. Dev. Agency, No. A06-1302, 2007 
WL2416872 (Minn. App., Aug. 28, 2007) (“The permissive nature 
of the [voucher] regulation does not preclude a determination 
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The HUD regulations set forth the factors that 
should be considered, which include:4 

• the seriousness of the offense,

• the effect the denial of admission would have on 
the rest of the family,

• the effect the denial of admission would have on 
the community,5

• the extent to which the applicant has taken 
responsibility and taken steps to prevent or miti-
gate,

• evidence of rehabilitation,

• mitigating circumstances relating to the disabil-
ity of a family member, and

• evidence of the family’s participation in or will-
ingness to participate in social service or counsel-
ing programs.6

Advocates should note that the federal regulations 
list other factors that may weigh against admitting an 
individual with a criminal record, such as the individ-
ual’s degree of participation in an offense. Although 
there is no requirement that the factors weighing in 
favor must be considered, many applicants present 
such evidence at the time of application or during the 
informal hearing/review. Moreover, while HUD reg-
ulations do not require that the factors be considered, 
there is nothing that prohibits a PHA or owner from 
adopting a policy or practice of requiring consider-
ation of such mitigating factors.

that mitigating circumstances are an important factor that must 
be considered in a particular case.”); Oakwood Plaza Apartments 
v. Smith, 352 N.J. Super. 467, 800 A.2d 265 (2002) (remanding proj-
ect-based Section 8 eviction case to trial court for a determination 
of whether landlord properly exercised discretion and considered 
relevant factors prior to deciding to evict).
4The list is culled from the following sources: 24 C.F.R. 
§§ 982.552(c)(2), 5.852 (2007); HUD, OCCUPANCY REQUIREMENTS OF 
SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-
1, CHG-2, ¶ 4-7C4 (June 2007).
5This factor may support an argument that providing housing to 
an individual with a criminal record substantially increases the 
potential that the individual will not be a repeat offender and 
hence is a benefi t to the community.
624 C.F.R. § 960.203(d)(ii) (2007). This factor is listed in the context 
of public housing but could be considered with respect to applica-
tions for other federally assisted housing.

4.3 Drug Rehabilitation
In general, PHAs and owners may take into con-

sideration whether an applicant is participating in or 
has completed a rehabilitation program. For example, 
an applicant may have to submit evidence of reha-
bilitation if he or she wants to avoid or reduce the 
three-year ban on admission for individuals evicted 
from certain federally assisted housing due to a drug-
related crime.7 For public housing, if a PHA has ques-
tions about an applicant’s current use of illegal drugs, 
the PHA may seek documentation that the applicant 
is not currently using.8 

PHAs are instructed that they should not engage in 
screening that excludes former users of illegal drugs 
(i.e., individuals who are in recovery).9 If a PHA or 
owner denies housing to an individual in recovery 
because of the applicant’s status as a recovering sub-
stance abuser, the denial may constitute a violation 
of the Fair Housing Act (“FHA”). Courts have held 
that individuals who are in recovery may be entitled 
to protection under the FHA and the Americans with 
Disabilities Act (“ADA”).10 The FHA makes it unlaw-
ful “to discriminate in the sale or rental, or to otherwise 
make unavailable or deny, a dwelling to any buyer or 
renter because of a handicap of ... a person residing 
in or intending to reside in that dwelling after it is so 
sold, rented, or made available.”11 HUD regulations 

7See discussion in Chapter 2 regarding exclusion of applicants for 
certain prior criminal behavior.
8See discussion in Chapter 3 regarding the limitations and protec-
tions that a PHA or owner must provide when seeking informa-
tion from a drug abuse treatment center.
9HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, ¶¶ 4.6 and 7.6 (June 
2003) available at: http://www.hud.gov/offi ces/pih/programs/
ph/rhiip/phguidebook.cfm. Owners of HUD-assisted housing 
are also instructed that they may not screen applicants by using or 
requiring a medical exam. See HUD, OCCUPANCY REQUIREMENTS OF 
SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-
1, CHG-2, ¶ 4-8B (June 2007). Typically this provision is used to 
prohibit owners from inquiring into an applicant’s medical/phys-
ical condition, such as pregnancy, AIDS or TB. But it also could be 
used to argue that an owner may not request drug testing. 
10See, e.g., MX Group, Inc. v. Covington, 293 F.3d 326, 328 (6th Cir. 
2002) (fi nding that city zoning ordinance excluding methadone 
clinics discriminated against recovering substance abusers in vio-
lation of the ADA); United States v. S. Mgmt. Corp., 955 F.2d 914, 
916 (4th Cir. 1992) (fi nding that corporation that refused to lease 
apartments to a community drug- and alcohol-abuse rehabilita-
tion program violated the FHA); Hispanic Counseling Ctr., Inc. v. 
Hempstead, 237 F. Supp. 2d 284, 287, 293 (E.D.N.Y. 2002) (fi nding 
that a zoning amendment preventing a substance abuse treatment 
center from relocating to a new building constituted discrimina-
tion against the center’s clients in violation of the ADA). 
1142 U.S.C.A. § 3604(f)(1)(B) (West, WESTLAW through P.L. 110-111 
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defi ne “handicap” to include drug addiction.12 Simi-
larly, the ADA, which is often used by courts to inter-
pret the FHA’s defi nition of ‘handicap,’ provides that 
an individual with a disability can include “someone 
who has successfully completed a drug rehabilitation 
program, is currently in such a program, or is mistak-
enly regarded as engaging in illegal drug use.”13 In 
contrast, “current, illegal use of, or addiction to, a con-
trolled substance” cannot constitute a “handicap.”14 
To raise an FHA claim, the applicant must show that 
his or her status as an individual with a history of 
abusing drugs was a motivating factor in the owner’s 
or PHA’s decision to deny admission.15 

There are few published cases in which an appli-
cant has argued that he was unlawfully denied access 
to housing under the FHA because of his status as 
an individual in recovery. In United States v. Southern 
Management Corporation, a corporation that managed 
a private apartment complex refused to rent its units 
to a community drug- and alcohol-abuse rehabilita-
tion board.16 The board had planned to rent the units 
to its clients who had remained drug-free for one 
year and were in the “reentry” phase of a treatment 
program.17 A jury later determined that the corpora-
tion refused to rent to the board because its clients 
were former substance abusers.18 The United States 
Court of Appeals for the Fourth Circuit held that the 
clients qualifi ed as having a “handicap” under the 

approved 11-5-07).
1224 C.F.R. § 100.201(a)(2) (2007).
1342 U.S.C.A. § 12210(b) (West, WESTLAW through P.L. 110-111 
approved 11-5-07). 
1442 U.S.C.A. 3602(h) (West, WESTLAW through P.L. 110-106 
approved 10-25-07); 24 C.F.R. § 100.201(a)(2) (2007).
15See Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 
U.S. 252, 265 (1977).
16955 F.2d 914, 916 (4th Cir. 1992).
17Id.
18Id.

FHA because their former substance abuse limited a 
major life activity—their ability to obtain housing.19 
The court reasoned that “an individual who makes 
the effort to recover should not be subject to housing 
discrimination based on society’s accumulated fears 
and prejudices associated with drug addiction.”20 
Accordingly, it held that the corporation’s refusal to 
rent to the board constituted a violation of the FHA 
and upheld an injunction requiring the corporation 
to rent apartments to the board.21

A case decided in the Eighth Circuit illustrates the 
importance of submitting documentation establish-
ing that an applicant is no longer using illegal drugs. 
In Campbell v. Minneapolis Public Housing Authority, 
the applicant claimed that the PHA improperly deter-
mined that he was ineligible for public housing.22 The 
PHA denied the housing because the applicant had 
“recently used illicit drugs.”23 The record contained 
an affi davit in which the applicant stated that he no 
longer used illegal drugs.24 The record also contained 
a declaration in which the applicant stated that he 
had used illegal drugs less than fourteen months 
before he applied for public housing and that he did 
not complete a chemical-dependency treatment pro-
gram since his most recent illegal drug use.25 Neither 
party submitted the applicant’s treatment records to 
the court.26 As a result, the court held that there was 
insuffi cient evidence to establish that the PHA’s deci-
sion was proper, and the court remanded the matter 
to the PHA for redetermination of the applicant’s eli-
gibility.27

As Campbell illustrates, an applicant’s ability to 
establish that he or she is no longer a current user of 
illegal substances is crucial to establishing that he or 
she is eligible for subsidized housing and that he or 
she is entitled to the protections of the FHA. How-
ever, it is unclear how long an individual in recovery 
must be off drugs before not being considered a cur-
rent user. Congress has not clearly defi ned what con-

19Id. at 919.
20Id.
21Id. at 923.
22168 F.3d 1069, 1076 (8th Cir. 1999).
23Id. at 1075.
24Id.
25Id. at 1076.
26Id.
27Id. 

An applicant’s ability to establish that he or she 
is no longer a current user of illegal substances 

is crucial to establishing that he or she is 
eligible for subsidized housing and that he or 
she is entitled to the protections of the FHA.
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stitutes “current, illegal use” of a substance under the 
FHA or ADA. The regulations accompanying the ADA 
provide that current use is not intended to be limited 
to the use of drugs on the day of, or within a matter 
of days or weeks before, the discriminatory action in 
question.28 Rather, “the provision is intended to apply 
to the illegal use of drugs that has occurred recently 
enough to indicate that the individual is actively 
engaged in such conduct.”29 Courts have found ‘cur-
rent’ use of illegal substances when presented with 
periods of abstinence lasting only a few weeks.30 In 
contrast, courts have found that a sustained period of 
abstinence from drug use lasting several months does 
not constitute ‘current’ use of illegal substances.31 

 In sum, if a PHA or owner denies a reformed sub-
stance abuser housing because the applicant previ-
ously used illegal drugs, the applicant can challenge 
the denial under the FHA and Section 504. The appli-
cant should argue that addiction is a recognized dis-
ability under the HUD regulations implementing the 
FHA and Section 504, and denials of housing based 
on this disability violates either or both statutes. The 
applicant should be prepared for arguments that he 
or she does not have a protected disability because 
he or she is a current user of illegal substances. The 
applicant should counteract these arguments by pro-
viding treatment records establishing that he or she 
has not used illegal substances for the relevant period 
of time. The applicant can bolster the argument by 
providing evidence of participation in or completion 
of a drug abuse program.

2829 C.F.R. § 1630.3 App. (2008); see also Shafer v. Preston Mem’l 
Hosp. Corp., 107 F.3d 274, 278 (4th Cir. 1997) (The plain meaning 
of “current” is “a periodic or ongoing activity in which a person 
engages…that has not yet permanently ended.”).
2929 C.F.R. § 1630.3 App. (2008).
30See Zenor v. El Paso Healthcare Sys., 176 F.3d 847, 857 (5th Cir. 
1999) (fi nding fi ve-week period of abstinence insuffi cient); Shafer 
v. Preston Memorial Hosp. Corp., 107 F.3d 274, 278 (4th Cir.1997) 
(fi nding periodic use of drugs during weeks and months prior 
to termination from employment as current use); Collings v. 
Longview Fibre Co., 63 F.3d 828, 833 (9th Cir. 1995) (same); Baus-
tian v. Louisiana, 910 F. Supp. 274, 276 (E.D. La. 1996) (fi nding 
seven-week period of abstinence insuffi cient); McDaniel v. Mis-
sissippi Baptist Medical Center, 877 F. Supp. 321, 328 (S.D. Miss. 
1995) (fi nding six-week period of abstinence insuffi cient); see also 
discussion in Chapter 2 regarding reasonable time period. 
31United States v. Southern Mgmt. Corp., 955 F.2d 914 (4th Cir. 
1992) (holding that one-year period of abstinence could not con-
stitute current use); Herman v. City of Allentown, 985 F. Supp. 569, 
578-79 (E.D. Pa. 1997) (holding that nine-month period of absti-
nence could not constitute current use). 

4.4 Reasonable Accommodation 
If an applicant’s criminal convictions arose because 

of a disability, such as substance abuse or mental ill-
ness, and the applicant has been rehabilitated or cir-
cumstances have changed, the applicant should seek 
an exception from PHA policies that bar admission 
based upon a prior conviction. As discussed in detail 
below, an applicant may argue that granting such an 
exception constitutes a reasonable accommodation 
under the Fair Housing Act.32

To be eligible for a reasonable accommodation, the 
applicant must fi rst demonstrate that he or she has a 
disability. Federal fair housing law defi nes disability as 
“(1) a physical or mental impairment which substan-
tially limits one or more of a person’s major life activi-
ties, (2) a record of having such an impairment, or (3) 
being regarded as having such an impairment.”33 As 
noted above, HUD regulations defi ne physical or men-
tal impairment to include drug addiction, but current 
use of illegal substances cannot constitute a disabil-
ity under the FHA.34 Individuals suffering from drug 
addiction who have successfully completed some form 
of rehabilitation program are considered disabled on 
the basis of their recorded history of addiction, or the 
fact that other individuals consider them to have been 
addicts.35 The act does not protect an individual with 
a disability whose tenancy would constitute a ‘direct 
threat’ to the health or safety of other individuals or 

32Housing providers that receive federal fi nancial assistance, such 
as PHAs and owners of federally assisted housing, are also sub-
ject to Section 504 of the Rehabilitation Act of l973. 29 U.S.C.A. 
§ 794 (West, WESTLAW through P.L. 110-106 approved 10-25-07). 
Section 504 and its implementing regulations, 24 C.F.R. Part 8, 
require recipients of federal fi nancial assistance to provide rea-
sonable accommodations to applicants and residents with dis-
abilities. Private owners who are participating in the voucher 
program are not considered to be recipients of federal fi nancial 
assistance and are not directly covered under Section 504. See pre-
amble to 53 Fed. Reg. 20,227 (June 2, 1988); Accessibility Notice: 
Section 504 of the Rehabilitation Act of 1973; the Americans with 
Disabilities Act of 1990; the Architectural Barriers Act of 1968 and 
the Fair Housing Act of 1988, PIH 2002-01 (Jan. 22, 2002) ¶ I.A.7; 24 
C.F.R. § 8.28(b) (2007); see also Compliance with Section 504 of the 
Rehabilitation Act of 1973 and the Disability/Accessibility Provi-
sions of the Fair Housing Act of 1988, H 2001-02 (HUD) (Feb. 6, 
2001).
3342 U.S.C.A. § 3602(h)(1)-(3) (West, WESTLAW through P.L. 110-
106 approved 10-25-07). 
3424 C.F.R. § 100.201(a)(2) (2007).
35See 42 U.S.C.A. § 3602(h)(2)-(3) (West, WESTLAW through P.L. 
110-107 approved 10-26-07); 29 U.S.C.A. § 705(2)(C) (West, WEST-
LAW through P.L. 110-107 approved 10-26-07); Raytheon Co. v. 
Hernandez, 540 U.S. 44, 49 (2003). 
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result in substantial physical damage to the property 
of others unless the threat can be eliminated or sig-
nifi cantly reduced by reasonable accommodation.36 To 
determine a direct threat, the housing provider must 
engage in an individualized assessment that is based 
upon “reliable objective evidence” of current or recent 
post rehabilitation conduct that poses a direct threat 
to safety of others.37 

A “reasonable accommodation” is a change, excep-
tion, or adjustment to a rule, policy, practice, or ser-
vice that may be necessary to afford an applicant 
with a disability an equal opportunity to use and 
enjoy a dwelling.38 Under the Fair Housing Act, it 
is unlawful for a PHA or owner to refuse to make 
reasonable accommodations to rules, policies, prac-
tices, or services when such accommodations may 
be necessary to provide applicants with disabilities 
an equal opportunity to use and enjoy a dwelling.39 
The Supreme Court has held that an accommodation 
may be required even if it results in a preference for 
disabled individuals over otherwise similarly situ-
ated non-disabled individuals.40 In addition, HUD 
has acknowledged that because rules and policies 
may have a different effect on persons with disabili-
ties than on other persons, “treating persons with 
disabilities exactly the same as others will sometimes 
deny them an equal opportunity to use and enjoy a 
dwelling.”41

To show that a requested accommodation may be 
necessary, there must be an identifi able relationship, 
or nexus, between the requested accommodation 
and the individual’s disability.42 At the same time, 
a request for a reasonable accommodation may be 
denied if providing the accommodation is not reason-
able. An accommodation is considered unreasonable 

36Joint Statement of the Department of Housing and Urban Devel-
opment and the Department of Justice, Reasonable Accommo-
dations Under the Fair Housing Act, May 17, 2004, available at: 
www.usdoj.gov/crt/housing/jointstatement_ra.htm.
37Id.
3842 U.S.C.A. § 3604(f)(3)(B) (West, WESTLAW through P.L. 110-107 
approved 10-26-07).
39See id.
40See U.S. Airways v. Barnett, 535 U.S. 391, 397 (2002).
41Joint Statement of the Department of Housing and Urban Devel-
opment and the Department of Justice, Reasonable Accommoda-
tions Under the Fair Housing Act, 6 (May 17, 2004) available at: 
www.usdoj.gov/crt/housing/jointstatement_ra.htm.
42Id.

if it would impose an undue fi nancial and adminis-
trative burden on a PHA or if it would fundamentally 
alter the nature of a PHA’s operations.43 However, the 
Supreme Court has held that an accommodation can-
not automatically be deemed unreasonable simply 
because it requires an entity to give a “preference”—
in the sense of different treatment—to individuals 
with disabilities.44

In seeking a reasonable accommodation from 
a PHA or an owner’s admissions policy that bars 
applicants with convictions resulting from mental ill-
ness or drug addiction, the applicant should submit 
a written request that clearly describes the requested 
accommodation, the reason the accommodation is 
being requested, and the manner in which the accom-
modation is related to the applicant’s disability. The 
request should fi rst explain that the applicant has a 
disability. To establish disability, the applicant may 
be asked to provide documentation, such as letters 
from service providers, showing that he or she has 
a mental illness and/or drug addiction, successfully 
completed some form of rehabilitation program or 
is being successfully treated for mental illness, and 
no longer uses substances or is receiving appropriate 
treatment to control the effects of the mental illness. 
The request should state that an exception from the 
PHA’s criminal history policy is necessary to afford 
the applicant an equal opportunity to access hous-
ing. The request should explain that there is a link 
between the requested accommodation–a waiver of 
the PHA’s requirement that, for example, the appli-
cant not have any drug-related convictions–and the 
applicant’s former substance abuse. Accordingly, the 
request should establish that the applicant’s crimi-
nal conduct occurred during and was a result of the 
applicant’s mental illness or former substance abuse.

The Fair Housing Act and Section 504 may require a 
housing provider to alter its rules or practices regard-
ing criminal conduct that would otherwise exclude 
the individual with disabilities from housing.45 There 

43Id., question 7; 24 C.F.R. § 8.33 (2007); See Southeastern Cmty. 
Coll. v. Davis, 442 U.S. 397, 410, 412 (1979).
44See Barnett, 535 U.S. at 397.
45See Roe v. Sugar River Mills Assoc., 820 F. Supp. 636 (D.N.H. 1993) 
(mentally ill tenant engaged in abusive behavior toward other res-
idents and management which resulted in a criminal conviction 
and eviction action; the court held that Fair Housing Act required 
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are no reported cases where a rehabilitated applicant 
with a history of substance abuse or an applicant 
with mental impairment with a history of criminal 
acts arising from the mental illness has been granted 
a reasonable accommodation from a PHA’s criminal 
activity restrictions.46 The most closely analogous 
cases have arisen in the employment context. At least 
two courts have held that employers can be required 
to reasonably accommodate rehabilitated employees 
by disregarding workplace violations that resulted 
from pre-rehabilitation substance abuse. In Calli-
cotte v. Carlucci, the plaintiff had accrued a number 
of work violations because of her alcoholism.47 After 
rehabilitation, her employer still counted these vio-
lations against the plaintiff’s overall employment 
record and terminated her employment.48 A federal 
district court held that the goal of rehabilitating indi-
viduals with disabilities dictated that the employer 
disregard the plaintiff’s record of pre-rehabilitation 
violations during future employment decisions.49 The 
court, therefore, ordered the employer to reasonably 
accommodate the plaintiff by expunging her pre-reha-
bilitation disciplinary records.50 Similarly, in Walker 
v. Weinberger, a federal district court held that “‘rea-
sonable accommodation’ of an alcoholic employee 
requires forgiveness of his past alcohol-induced mis-
conduct in proportion to his willingness to undergo 
and favorable response to treatment.”51 The court rea-
soned that “[u]se of pre-treatment records conceded 
to be attributable to alcohol abuse for disciplinary 
purposes is inconsistent with the legislative percep-
tion of alcoholism as a disease.”52

a showing that no reasonable accommodation would minimize 
the risk to others before tenant could be denied housing); Roe 
v. Housing Auth. of Boulder, 909 F. Supp. 814 (D. Colo. 1995) (a 
mentally disabled tenant assaulted and injured another resident; 
court ruled that tenant must be afforded reasonable accommoda-
tion before being denied federally assisted housing).
46Compare Williams v. Rochester Hous. Auth., CA No. 03 CV 6005 
(W.D.N.Y., Apr. 7, 2005) (Consent Order) (plaintiffs recovering 
drug abusers with criminal records settled reasonable accom-
modation claim for damages and an agreement to change PHA 
policies).
47731 F. Supp. 1119, 1120 (D.D.C. 1990).
48Id. at 1120-21.
49Id.
50Id.
51600 F. Supp. 757, 762 (D.D.C. 1985).
52Id.

The employment cases can be used to support the 
premise that the concept of ‘reasonable accommoda-
tion’ requires a PHA to disregard an applicant’s pre-
rehabilitation convictions where the convictions arose 
from the applicant’s addiction. The cases can be cited 
for the proposition that in determining whether such 
an accommodation would be appropriate, the PHA 
should consider the applicant’s success in undergo-
ing treatment. The cases also support the argument 
that denying an applicant housing based on pre-reha-
bilitation convictions that resulted from addiction is 
inconsistent with regulations recognizing that drug 
addiction constitutes a disability.

In U.S. Airways v. Barnett,53 the Supreme Court held 
that an actor may be obligated to provide an accom-
modation even though it would provide a preference 
to an individual with a disability.54 According to Bar-
nett, an accommodation may be required even if it 
would permit an individual with a disability “to vio-
late a rule that others must obey.”55 However, to dem-
onstrate that such an accommodation is warranted, 
the plaintiff must show that ‘special circumstances’ 
warrant a fi nding that the requested accommodation 
is reasonable on the particular facts.56 

A PHA or owner may argue that it is not required 
to provide an exception to a policy denying hous-
ing to all applicants with drug-related convictions 

53535 U.S. 391 (2002). Several of the cases denying employees’ 
requests to expunge disciplinary records were decided prior to 
the Supreme Court’s decision in Barnett. These cases did not adopt 
the reasoning advanced in Callicote and Walker. See, e.g., Offi ce of 
Senate Sergeant at Arms v. Offi ce of Senate Fair Employment 
Practices, 95 F.3d 1102, 1107-08 (Fed. Cir. 1996); Green v. George 
L. Smith II Ga. World Congress Ctr. Auth., 987 F. Supp. 1481, 1484-
85 (N.D. Ga. 1997). The Federal Circuit Court rejected Callicote’s 
and Walker’s reasoning on the basis that expunging workplace 
violations arising from an employee’s disability would constitute 
preferential treatment for persons with disabilities. Sergeant, 95 
F.3d at 1107. The Sergeant court found that the employer was not 
required to disregard the plaintiff’s previous disability-related 
misconduct, stating that employers are permitted to hold employ-
ees with disabilities to the same standards as other employees “if 
they choose.” Id. It should also be noted that the cases holding 
that employers need not disregard addiction-related misconduct 
are often distinguishable due to the plaintiff’s failure to timely 
notify the employer that he or she had a disability and that the 
misconduct resulted from this disability. In contrast, a housing 
applicant would likely disclose his or her disability to a PHA at 
the beginning of the parties’ relationship in order to seek a rea-
sonable accommodation from the PHA’s admissions policies.
54See id. at 397.
55Id. at 398.
56Id. at 405.
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because such a policy treats disabled and nondis-
abled applicants equally. However, Barnett indicates 
that a PHA or owner may be required to make an 
exception to such a policy where ‘special circum-
stances’ indicate that the requested accommodation 
is reasonable on the facts. The fact that an applicant’s 
pre-rehabilitation convictions directly resulted from 
mental illness or addiction could constitute ‘spe-
cial circumstances’ warranting an exception from a 
PHA’s or owner’s admissions policy. Although there 
is no published authority supporting such a claim, 
Barnett indicates that the assessment of whether the 
accommodation is reasonable is heavily fact-based. 
Thus, for example, an applicant may be successful 
if it can be demonstrated that he or she has not used 
substances for a substantial period of time, all crimi-
nal activity ceased once he or she entered rehabilita-
tion, the use of controlled substances (or the failure 
to maintain an appropriate treatment plan to control 
the mental illness) is unlikely to recur. Other special 
circumstances may include that the applicant is cur-
rently receiving supportive services and the appli-
cant’s conviction is dated.
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CHAPTER 5

Challenging a Denial of Admission
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5.1 Introduction
If an applicant with a reported criminal record or 

background is rejected, it is important to evaluate 
whether to contest the rejection. If the individual was 
not assisted by an advocate in the application pro-
cess, it is highly likely that the rejection was based 
primarily upon the applicant’s reported criminal 
background/record without regard to whether the 
information was accurate or whether there is mitigat-
ing circumstances or rehabilitation.1 Disputing the 
rejection requires a challenge of any erroneous infor-
mation, the presentation of mitigating circumstances 
and/or rehabilitation. In addition, challenging the 
rejection may provide the necessary time to improve 
or gather information to clarify the applicant’s crimi-
nal history. If an applicant has not already done so, 
he or she should request a copy of his or her criminal 

1Corinne A. Carey, No Second Chance: People with Criminal Records 
Denied Access to Public Housing, 36 U. TOL. L. REV. 545, 572 (2005) 
(“PHAs typically automatically exclude anyone with a crimi-
nal record that falls into one of their designated categories and 
exclusionary periods without any individualized assessment”). 
Because PHAs initially automatically deny admission to anyone 
with a criminal record, there is an increased likelihood that a 
hearing offi cer may reinstate the application upon presentation 
of favorable relevant information. See Legal Action Center, How to 
Get Section 8 or Public Housing Even with a Criminal Record: A Guide 
for New York City Housing Authority Applicants and their Advocates, 
ii (no date), available at http://www.lac.org/index.php/lac/130 
(suggesting that if applicants follow the procedures detailed in 
the guide, their likelihood of being admitted to Section 8 or public 
housing operated by NYCHA will increase).

record and seek to correct any discrepancies. 
This Chapter sets forth the basic elements of an 

applicant’s procedural rights to contest a denial.2 
The purpose of this discussion is to advise appli-
cants of their rights so that they know what to expect 
during the application process and to alert them to 
when there may be a basis for a challenge. However, 
it is important to remember that a procedural chal-
lenge, even if successful, will not necessarily result in 
admission to a federally assisted housing program or 
unit. At best, a successful procedural challenge may 
result in a review of the facts or another hearing. Nev-
ertheless, it may be that the procedural failings are 
so substantial or repeated that the hearing offi cer or 
reviewing court becomes exasperated with the PHA 
or owner and orders admission. 

5.2 Notice of the Denial 
Any applicant denied admission to public housing, 

the voucher program, other HUD-assisted housing, 
or USDA Rural Development housing must be given 
written notice of the denial.3 The notice must state 

2This Chapter also cites, when relevant, cases involving the denial 
or termination from federally assisted housing. Advocates and 
applicants should be aware that there may be cases from other 
social welfare programs that also may be used to build an appli-
cant’s case. Such cases are not included in this discussion, as they 
are beyond the scope of this handbook.
342 U.S.C.A. § 1437d(c)(4) (West, WESTLAW through P.L. 110-113 
approved 11-8-07) (public housing); 24 C.F.R. §§ 880.603(b)(2) 
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the reasons for the rejection in advance of any hear-
ing.4 Courts have found fault with rejection notices 
that, without more detail, conclude that the applicant 
does “not meet the standards for admission”5 or that 
informs the applicant that “previous housing records 
and habits indicate a detrimental effect on tenants 
and project environment.”6 Thus, a conclusory state-
ment that the PHA or owner has information that the 
applicant has a criminal record may be insuffi cient to 
support the denial. The criminal record in question, 
or the facts relied upon, should be provided as part 
of the denial letter.7 Advocates should check state 
law to determine if there are additional protections 
regarding the use of criminal records and what must 
be included in any notice.8

(Section 8 new construction), 882.514(f) (Section 8 moderate reha-
bilitation), 960.208(a) (public housing), 982.201(f)(1) and 982.554(a) 
(voucher) (2007); HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED 
MULTIFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-1, CHG-
2, ¶ 4-9C (June 2007); HUD, Public Housing Occupancy Guide-
book, ¶ 4.9 and App. III (June 2003) (sample ACOP) (the ACOP 
and Notices are models; nevertheless, they should be persuasive); 
HUD, VOUCHER PROGRAM GUIDEBOOK, HOUSING CHOICE, 7420.10G, ¶ 5.7 
(Apr. 2001) (voucher); Holmes v. N.Y. City Hous. Auth., 398 F.2d 
262 (2d Cir. 1968) (PHA’s failure to inform applicants of denial or 
reasons violated due process); 7 C.F.R. §§ 3560.160(e), 3560.154(h) 
(RD Section 515 Rental Housing) (applied to Section 514 and 516 
farmworker housing through §§ 3560.551, 3560.601), 3560.255(b) 
(2007) (comparable notice requirements in the USDA Rural Devel-
opment housing program). 
4Id.; Holmes, 398 F.2d at 262, 264; Billington v. Underwood, 613 F.2d 
91 (5th Cir. 1980), and subsequent opinion, Billington v. Underwood, 
No. 81-7978, 707 F.2d 522 (11th Cir. May 23, 1983) (unreported slip 
opinion available as Exhibit 1 to this Chapter); see also Vance v. 
Housing Opportunities Comm’n, 332 F. Supp. 2d 832 (D. Md. 
2004) (mentally disabled tenant challenged a termination from 
Supportive Housing program and denial of reinstatement based 
on various procedural defi ciencies; court preliminarily ordered 
reconsideration of reinstatement request and new hearing on ter-
mination with other procedural protections). 
5McNair v. N.Y. City Hous. Auth., 613 F. Supp. 910 (S.D.N.Y. 1985).
6Billington, 613 F.2d at 92; see also Singleton v. Drew, 485 F. Supp. 
1020, 1024 (E.D. Wis. 1980) (reasons for denial must be set forth 
“with reasonable specifi city”).
7See, e.g., 7 C.F.R. § 3560.154(h) (2007) (requiring that the credit 
report relied upon to deny admission to an applicant under the 
USDA Rural Development housing programs be attached to 
Notices of Ineligibility or Rejection in accordance with the Fair 
Reporting Credit Act); HUD, PUBLIC HOUSING OCCUPANCY GUIDE-
BOOK, ¶ 4.9 (June 2003); see also Edgecomb v. Hous. Auth. of Ver-
non, 824 F. Supp. 312 (D. Conn. 1993) (termination of subsidy); 
Driver v. Hous. Auth. of Racine, 713 N.W.2d 670 (Wis. Ct. App. 
2006) (sustaining tenants’ § 1983 claim challenging adequacy of 
notice and hearing decision in a termination case as a matter of 
both due process, per Goldberg v. Kelly, 397 U.S. 254 (1970) and 
Edgecomb, and public policy. 
8For example, in Massachusetts, there is a provision, uncodifi ed, 
as part of the budget (but in regulation and a memorandum) that 
if any entity denies an individual a benefi t based upon a criminal 

A clear and detailed notice will benefi t the appli-
cant because it will help frame the issue for review 
or appeal. For example, a specifi c notice can help the 
applicant determine whether the rejection is based 
upon an old or recent conviction and incarceration, 
now refuted and changed information, or a crime of 
violence against others or a victimless crime.

The rejection notice should set forth the proce-
dure and a reasonable time frame9 for contesting the 
adverse determination.10 Some courts have concluded 
that the notice should also inform the applicant of the 
nearest legal services offi ce.11 The notice must also 
state that an applicant with a disability has the right 
to request a reasonable accommodation to participate 
in the informal hearing.12 For public housing, a rejec-

record, the entity must tell the person which part of the criminal 
record appears to make the individual ineligible.
9See, e.g., 24 C.F.R. § 5.514(e)(1) (2007) (applicants for federally 
assisted housing rejected because of rules regarding immigration 
statutes have 30 days from notice to request grievance hearing); 
7 C.F.R. § 3560.154(e) (2007) (Rural Development housing notice 
must be delivered by certifi ed mail return receipt requested 
or hand-delivered letter with signed receipt by applicant and 
inform denied applicant of the right to respond within ten cal-
endar days after date of notice and right to hearing available 
upon request), whereas, 7 C.F.R. 3560.160(h) states notice must 
be given of the right to respond within ten days after receipt of 
notice (emphasis added); HUD, OCCUPANCY REQUIREMENTS 
OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, REV-1, 
CHG-2, ¶ 4-9(C)(2)(b) (June 2007) (notice must inform applicant 
of right to respond in writing and to request a meeting within 
fourteen days); HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, App. 
VIII (Applicant Notice of Rejection) (June 2003) (request informal 
hearing within ten days); see also Samuels v. District of Columbia, 
669 F. Supp. 1133, 1140 (D.D.C. 1987) (ten-day period for a tenant to 
seek grievance hearing is unreasonably short).
10E.g., 24 C.F.R. §§ 880.603(b)(2) (Section 8 new construction), 
960.208(a) (public housing) and 982.201(f)(1), 982.552(d) and (e) 
and 982.554(a) (voucher) (2007); HUD, OCCUPANCY REQUIREMENTS 
OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, REV-1, CHG-2, ¶ 4-
9(C)(2)(b) (June 2007) (notice must inform applicant of right to 
respond in writing and to request a meeting within fourteen 
days); Davis v. Mansfi eld Metro. Hous. Auth., 751 F.2d 180, 185 
(6th Cir. 1984) (“Written notice to the [Section 8] applicant must 
set forth the allegations on which the denial was based and the 
method for requesting a hearing.”); see also McNair, 613 F. Supp. at 
915 (inadequate and misleading information regarding remedial 
procedures made notice of rejection inadequate).
11Ressler v. Pierce, 692 F.2d 1212, 1220 (9th Cir. 1982). See also Vance 
v. Hous. Opportunities Comm’n, 332 F. Supp. 2d 832, 843 (D. Md. 
2004) (disabled “re-applicant” who challenged a prior termination 
was entitled to notice of how to obtain free legal services).
12E.g., Compliance with Section 504 of the Rehabilitation Act of 
1973 and the Disability/Accessibility Provisions of the Fair Hous-
ing Act of 1988, H 2001-02, ¶ II.B.5 (Feb. 6, 2001); Accessibility 
Notice: Section 504 of the Rehabilitation Act of 1973; the Ameri-
cans with Disabilities Act of 1990; the Architectural Barriers Act 
of 1968 and the Fair Housing Act of 1988, PIH 2002-01, ¶ II.C.1 
(Jan. 22, 2002); see also Price v. Rochester Housing Authority, 2006 
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tion notice should inform the applicant that, at the 
hearing, the hearing offi cer will give consideration 
to the time, nature and extent of the conduct and to 
factors that might indicate a reasonable probability of 
favorable future conduct.13 In the event that the denial 
is based upon a copy of a criminal record (including 
registered lifetime sex-offender) obtained by a PHA, 
there are separate but similar rules that apply regard-
ing the notice, the opportunity to dispute, and the 
timing of such opportunity.14 In addition, depending 
upon the number of non-English speakers served by 
the PHA or owner, the notice may have to be written 
in the language used by the applicant.15

5.3 Preparation for the Informal 
Hearing/Review 

Applicants denied admission to the federal hous-
ing programs are entitled to a review of the denial. 
Prior to the informal hearing/review, the appli-
cant should request and obtain all documents and 
information from the PHA or owner regarding the 
denial.16 In addition, the applicant should indepen-

WL 2827165 (W.D.N.Y. Sept 26, 2006) (due process requires that 
notices of termination in Shelter Plus Care program include notice 
of the right to request a reasonable accommodation).
1324 C.F.R. § 960.203(d) (2007). See also [Redacted] v. Housing Auth. 
of the City of Austin, CA No. A-96-CA-330-SC (W.D. Tex., Com-
plaint fi led July 1, 1996) (complaint challenging PHA policy of 
rejecting all applicants with arrest records and raising statutory, 
regulatory, constitutional and fair housing claims; settled), copy 
available in Exhibit 2 to this Chapter.
1442 U.S.C.A § 1437d(q)(2) (West, WESTLAW through P.L. 110-
113 approved 11-8-07); 24 C.F.R. §§ 5.903(f), 960.204(c), 982.553(d) 
(2007); see also discussion in Chapter 3 regarding Access to Crimi-
nal Records.
1542 U.S.C.A. §2000d (Title VI, § 601 of the Civil Rights Act of 1964) 
(West, WESTLAW through P.L. 110-113 approved 11-8-07); 7 C.F.R. 
§ 3560.160(e) (2007) (Rural Development housing); and Final Guid-
ance to Federal Financial Assistance Recipients Regarding Title 
VI Prohibition Against National Origin Discrimination Affect-
ing Limited English Profi cient Persons, 72 Fed. Reg. 2732 (Jan. 22, 
2007).
16For the USDA rural housing programs, applicants who have 
been denied housing and choose to fi le grievances are entitled to 
examine the records that a borrower plans to rely upon to defend 
the admission decision. 7 C.F.R. § 3560.160(g)(4) (2007) (Rural 
Development housing). See also., HUD, PUBLIC HOUSING OCCUPANCY 
GUIDEBOOK, App. VIII (sample Applicant Notice of Rejection) (June 
2003) (offers applicant the opportunity to review applicant fi le); 
See Chapter 3 for a discussion of special federal rules regarding 
access to criminal records by PHAs and owners. In the event that 
the denial is based upon criminal record information obtained by 
a PHA (including lifetime sex offender registration) in accordance 
with the federal statute, the PHA has an obligation to provide the 
applicant a copy of that record.

dently obtain a copy of his or her criminal record. 
That record should be compared with the informa-
tion upon which the PHA or owner has relied. Criti-
cal errors and mistakes in the information relied upon 
should be identifi ed and corrected. “Both public and 
commercially prepared criminal records are incor-
rect more often than generally known.”17 As part of 
the preparation if relevant, the applicant should be 
prepared to explain differences between information 
originally submitted and that secured by the PHA 
or owner. For example, the applicant should be pre-
pared, if necessary, to explain why he or she omitted 
information about specifi c prior criminal activity. 

Mitigating information is critical. Therefore, letters 
of support are very important.18 To the extent possible 
or relevant, the applicant should obtain letters from 
a current employer, teacher, probation offi cer, social 
worker, neighbors, current or prior landlords, com-
munity leaders, or anyone who can vouch for the 
applicant. Information from correctional institutions 
regarding work or other activities may also be relevant. 
The key points the letters should emphasize are that: 

• circumstances have changed since the arrest and 
conviction, 

• the applicant is a good person who gets along 
well with others, and

• the applicant is motivated to improve his or her 
life. 

If the individual is working or in school, the let-
ters should highlight that he or she has a good perfor-
mance and attendance record. If there are individuals 
who would be willing to accompany the applicant 
to the hearing and who will testify to the changed 
circumstances and support the application, their 
attendance may have a substantial benefi cial impact. 

17Sharon M. Dietrich, When “Your Permanent Record” Is a Perma-
nent Barrier: Helping Legal Aid Clients Reduce the Stigma of Criminal 
Records, 41 CLEARINGHOUSE REV. 139 (July-Aug 2007).
18See Legal Action Center, How to Get Section 8 or Public Housing 
Even with a Criminal Record: A Guide for New York City Housing 
Authority Applicants and their Advocates, App. H (no date), available 
at http://lac.org/index.php/lac/130 (provides examples of letters 
of recommendation); New York City Housing Authority, Division 
of Applicant Appeals, Public Housing Hearing, Report of Infor-
mal Hearing, August 7, 2007, No. 113-52-7732, copy available in 
Exhibit 3 to this Chapter.
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If there is information demonstrating that the appli-
cant has participated in counseling and social service 
programs, it should also be submitted.19 Finally, the 
applicant should consider submitting a certifi cation 
that he or she has not engaged in criminal activity 
during a specifi ed period of time.20 Depending upon 
local practice, the letters and information provided 
should be notarized. 

Information about the applicant’s need for hous-
ing is important, but it is not key or relevant to the 
issue of whether the applicant can overcome the prior 
criminal record and demonstrate that he or she will 
be a good tenant and not threaten other tenants, the 
development or PHA or the owner’s staff. Moreover, 
the hearing offi cer and the PHA’s or owner’s staff are 
likely to be aware that there is a critical shortage of 
housing and that most applicants can demonstrate a 
similar need for the housing.

When relevant, such as in a tight housing market 
or if the unit has unique characteristics that the appli-
cant needs, an applicant who seeks a review of a rejec-
tion should consider requesting that the unit applied 
for remain available while the denial is contested. 
For those developments with little turnover or few 
vacancies, failure to obtain such an agreement may 
result in the applicant winning the right to occupancy 
but losing the unit. A PHA or owner will balance such 
a request with the need to rent vacant units.

5.4 The Informal Hearing/Review
All applicants for public housing, the voucher 

program, HUD-assisted housing and USDA Rural 

19See discussion in Chapter 4 regarding mitigating circumstances 
and rehabilitation.
20See, e.g., 24 C.F.R. § 5.855(c) (2007) (for federally assisted housing, 
a certifi cation by an applicant who was previously denied hous-
ing that he or she has not engaged in criminal activity during a 
specifi ed period of time is suffi cient evidence that the applicant is 
not currently engaged in criminal activity). 

Development housing are entitled by statute and 
regulation21 and/or due process22 to a review of the 
admission decision if they are rejected. Depending 
upon the program, the review is called a grievance, 
an informal hearing, an informal review, or a meet-
ing.23 The process is generally very informal. The 
nature of the review varies for each program. In gen-
eral, it includes the right to be heard and to present 
evidence.24 At the hearing/review, the standard of 
proof is, at least, substantial evidence or preponder-
ance of the evidence.25 Substantial evidence includes 

21See, e.g., 42 U.S.C.A. § 1437d(c)(4) (West, WESTLAW through P.L. 
110-113 approved 11-8-07) (public housing); 24 C.F.R. §§ 882.514(f) 
(Section 8 moderate rehabilitation), 960.208(a) (public housing), 
982.554 (voucher) 880.603(b)(2) (Section 8 new construction) 
(2007); 7 C.F.R. § 3560.160(f)-(g) (2007) (rural development pro-
gram); HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, ¶ 4-9) (June 
2003) (informal hearing is distinct from a public housing griev-
ance hearing).
22See Ressler, 692 F.2d at 1215 (applicants for project–based Sec-
tion 8 had a suffi cient property interest to give rise to due pro-
cess procedural safeguards); Holmes, 398 F.2d at 265 (due process 
requires ascertainable standards for admission); Daubner v. Har-
ris, 514 F. Supp. 856, 869 (S.D.N.Y. 1981) (admission to Section 8 
housing is subject to due process), aff’d, 688 F.2d 815 (2d Cir. 1982); 
Singleton, 485 F. Supp. at 1022-23 (due process discussed, but court 
concluded that regulations obviated need to decide due process 
issue). But see Overton v. John Knox Ret. Tower, Inc., 720 F. Supp. 
934 (N.D. Ala. 1989) (rejecting Section 202 applicant’s substan-
tive due process challenge by fi nding no property interest and 
no governmental action); Hill v. Group Three Hous. Dev. Corp., 
620 F. Supp. 355 (E.D. Mo. 1986), aff’d, 799 F.2d 385 (8th Cir. 1986) 
(applicants for Section 8 new construction projects lack suffi cient 
property interest for due process protections); Germain v. Recht-
Goldin-Siegel Props., 567 F. Supp. 384 (E.D. Wis. 1983), aff’d sub 
nom. Eidson v. Pierce, 745 F.2d 453 (7th Cir. 1984) (applicants for 
Section 8 new construction projects lack suffi cient property inter-
est for due process protections).
23For Rural Development housing, the review process is called the 
grievance procedure. For public housing, it is called an informal 
hearing. For the voucher program, it is called an informal review. 
For HUD-assisted housing, it is called a meeting. For convenience 
here, the process is generally referred to as the informal hearing/
review.
24See, e.g., 24 C.F.R. § 982.554(b)(2) (2007) (voucher); 7 C.F.R. 
§ 3560.160(h) (2007) (rural development housing); HUD, VOUCHER 
PROGRAM GUIDEBOOK, HOUSING CHOICE, 7420.10G, ¶ 16.5 (Apr. 2001) 
(voucher program); HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED 
MULTIFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-1, CHG-2 
(June 2007); see also Baldwin v. Hous. Auth. of Camden, 278 F. Supp. 
2d 365, (D.N.J. 2003). The court in Baldwin considered whether 
the presence of the PHA director at the informal review and his 
instruction to the hearing offi cer not to accept an applicant’s evi-
dence may have prevented meaningful review and a denial of due 
process. Id. at 389. The court found that a question of fact existed 
as to whether a reasonable offi cer in the PHA director’s position 
would have recognized that his conduct violated the applicant’s 
clearly established constitutional right to due process. Id.
2524 C.F.R. § 882.514(f) (2007) (Section 8 moderate rehabilitation); 
see also Billington, No. 81-7978, 707 F.2d 522 (11th Cir. May 23, 1983) 
(discussion of the burden of proof in hearing for denial of admis-

An applicant who seeks a review of a 
rejection should consider requesting that 

the unit applied for remain available 
while the denial is contested.



55

Chapter 5An Affordable Home on Re-entry

both the quality of the evidence as well as the quan-
tity of the evidence. Preponderance of the evidence 
means that there is more quality evidence than is pre-
sented by the other side. The PHA or owner bears the 
burden of persuasion and the applicant the burden of 
production.26 For example, the PHA has the burden of 
showing that the applicant has a criminal record that 
is suffi cient to deny admission and the applicant has 
the burden to show that the record is inaccurate or 
that there are mitigating circumstances. 

Several courts have discussed the elements of an 
admission hearing.27 These courts have determined 
that at the hearing the applicant must have a reason-
able opportunity to prepare a rebuttal and to contest 
the basis for the unfavorable decision.28 No steno-
graphic record is required, however, an applicant 
should request a recording and provide the equip-
ment, if not otherwise available.29 Witnesses are not 
required to testify under oath, but the better practice 

sion); see also 66 Fed. Reg. 28776, 28785 (May 24, 2001) (stating that 
for termination of a voucher, the preponderance of the evidence 
standard is retained because there is no expectation of a court 
proceeding, and HUD wants to ensure that the action is not taken 
lightly). In the eviction context, HUD regulations provide that 
the standard for determining whether an individual has engaged 
in criminal activity is not the standard of proof used in criminal 
cases. 24 C.F.R. §§ 5.861 (federally assisted housing in general), 
966.4(l)(5)(iii) (public housing), 982.310(c)(3) (voucher) (2007).
26See Basco v. Machin, 514 F.3d 1177 (11th Cir. 2008) (the PHA bears 
the burden of persuasion in an informal hearing to determine 
whether to terminate a voucher).
27See Jaimes v. Toledo Metro. Hous. Auth., 758 F.2d 1086 (6th Cir. 
1985); Billington, 613 F.2d at 93; Neddo v. Hous. Auth. of Milwau-
kee, 335 F. Supp. 1397 (E.D. Wis. 1971); cf. Spady v. Mount Vernon 
Hous. Auth., 341 N.Y.S.2d 552 (N.Y. App. Div. 1973), aff’d mem., 310 
N.E.2d 542 (N.Y. 1974), cert. denied, 419 U.S. 983 (1974) (Douglas, 
J., dissenting); Sumpter v. White Plains Hous. Auth., 278 N.E.2d 
892 (N.Y. 1972), cert. denied, 406 U.S. 928 (1972) (distinguishing 
evidentiary hearing required before termination of benefi ts from 
procedures required before denials of eligibility). These cases 
distinguish between those who are denied admission and those 
who are evicted. Although the property interest is different, the 
ultimate injury or loss is identical in that both are likely to be rel-
egated to living in housing that is not decent, safe, or sanitary, and 
both suffer a sense of frustration and alienation when rightful 
benefi ts are withheld. See also S. K. Morris, Note, The New Leased 
Housing Program: How Tenantable a Proposition? 26 HASTINGS L.J. 
1145, 1201 (1975).
28Billington, 613 F.2d at 95; see also Edgecomb, 824 F. Supp. at 314-
16 (D. Conn. 1993) (in a termination of benefi ts case, the hearing 
decision could not be based wholly on hearsay; hearing decision 
inadequate because no reasons given; participant was entitled to 
cross-examine witness); Kurdi v. Du Page County Hous. Auth., 
514 N.E.2d 802, 806 (Ill. App. Ct. 1987) (setting aside a termination 
decision based wholly on hearsay); see also 7 C.F.R. § 3560.160(h) 
(2007) (rural development housing). 
29Neddo, 335 F. Supp. at 1400.

is to require an oath.30 The applicant may appear with 
counsel or an advocate.31 In addition, for public hous-
ing and the voucher program, the subject of the hear-
ing is confi ned to the issues presented in the notice.32 
Thus, information should not be presented at the 
hearing if it was not the basis for the denial because 
the applicant has no opportunity to investigate and 
effectively rebut the information.

The USDA Rural Development housing grievance 
procedures have some unique features. When a griev-
ance is fi led, the regulations require the borrower 
(owner of the multifamily property), or a represen-
tative of the borrower, to offer to meet informally 
with the denied applicant within ten calendar days to 
resolve the grievance.33 If the informal meeting fails to 
yield a resolution, the owner must fi le a report sum-
marizing the problem to USDA and the applicant.34 
The applicant may also submit a summary of the 
problem to USDA. Upon receipt of the summary, if 
a grievance hearing is desired, an applicant must fi le 
a written request for a hearing within ten calendar 
days of receipt of the informal meeting summary.35 
The hearing is then scheduled within fi fteen days of 
the selection of a hearing panel.36 

30Id.; see also 7 C.F.R. § 3560.160(h) (2007) (Rural Development 
housing).
31Id; Vance v. Hous. Opportunities Comm’n, 332 F. Supp. 2d 832, 
843 (D. Md. 2004) (disabled ‘reapplicant’s’ due process rights 
violated for failure to allow representation); see also HUD, PUB-
LIC HOUSING OCCUPANCY GUIDEBOOK, App. VIII (Applicant Notice of 
Rejection) (June 2003).
32See Wolff v. McDonnell, 418 U.S. 539, 564 (1974); Billington, 613 
F.2d at 93-95; Singleton, 485 F. Supp. at 1024; McNair, 613 F. Supp. 
at 914-15.
337 C.F.R. § 3560.160(f)(2) (2007) (rural development housing). 
34Id. § 3560.160(f)(3). 
35Id. § 3560.160(g)(1) (2007). If a request for a hearing is not submit-
ted within the ten calendar days, the initial decision of the bor-
rower becomes fi nal. Id. § 3560.160(g)(7). 
36When a standing panel, supra, is chosen, a hearing is scheduled 
within fi fteen days of the standing panel’s receipt of a request for 
a grievance hearing. Id. § 3560.160(g)(5).

Courts that have discussed the elements of an 
admission hearing have determined that at the 

hearing the applicant must have a reasonable 
opportunity to prepare a rebuttal and to 

contest the basis for the unfavorable decision.
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Although an informal meeting, such as is required 
by Rural Development housing, is not required for 
the other federal programs and no hearing or meet-
ing is required by federal law for programs such as 
Low Income Housing Tax Credit, HOME, Shelter Plus 
Care, Supportive Housing or Housing Opportunities 
for People with AIDS, applicants for these programs 
should request an informal meeting (a prior meeting 
if relevant). A prior meeting will be especially ben-
efi cial if the information that the applicant believes 
maybe available to the PHA or owner relied upon is 
incorrect, the applicant has been rehabilitated, or if 
there are mitigating circumstances. 

Formal rules of evidence do not typically apply in 
an informal hearing/review. Thus, hearsay may often 
be introduced and considered. As a result, the PHA or 
owner may seek to introduce or rely upon newspa-
per reports, police blotters, declarations or criminal 
records, with no one available to authenticate them or 
to testify about the information or records. Each type 
of evidence will carry a different weight and may be 
objected to on various grounds. However, the deci-
sion of the hearing offi cer should not be based only 
upon uncorroborated hearsay.37 

At the hearing or prior to, an applicant who has 
plead guilty should be permitted to explain the plea. 
A guilty plea in most states is evidence in a subse-
quent civil proceeding, not conclusive proof.38 In any 
case, there may be relevant reasons why the applicant 
pled guilty, which may be considered signifi cant by 
the decision maker. 

37See Billington, No. 81-7978, 707 F.2d 522 (11th Cir. May 23, 1983) 
(discussion of the burden of proof and use of hearsay in hear-
ing for denial of admission). The following cases set aside hear-
ing decisions based solely on hearsay in the context of subsidy 
terminations or proposed evictions: Basco v. Machin, 2008 WL 
182249 (11th Cir.); Edgecomb v. Hous. Auth. of Vernon, 824 F. Supp. 
312 (D. Conn. 1993) (in decision involving termination of tenant-
based assistance, court held that conclusory statement was insuf-
fi cient); Kurdi v. Du Page County Hous. Auth., 161 Ill. App. 3d 988, 
514 N.E.2d 802 (1987); Carter v. Olmsted County Hous. & Redev. 
Auth., 574 N.W.2d 725 (Minn. Ct. App. 1998); Chase v. Bingham-
ton Hous. Auth., 91 A.D.2d 1147, 1147-48, 458 N.Y.S.2d 960 (N.Y. 
App. Div. 1983); Hearsay rules, if used, will likely apply to all par-
ties. Therefore, an applicant should be prepared to have whatever 
hearsay rules are adopted apply to the evidence that he or she 
presents. Broughton v. Hous. Auth. of Pittsburgh, 755 A.2d 105 
(Pa. Commw. Ct. 2000) (tenant’s hearsay evidence excluded in 
judicial setting).
38Costa v. Fall River Hous. Auth., 71 Mass.App.Ct. 269, 283, 881 
N.E.2d 800, 811 (2008).

The applicant is entitled to a hearing before an 
impartial hearing offi cer.39 The regulations for pub-
lic housing, the voucher program and HUD-assisted 
developments state that the hearing offi cer may not 
be the person who was the original decision-maker.40 
For public housing and the voucher program, the 
rules further provide that the hearing offi cer cannot 
be a subordinate of the original decision-maker.41 
Courts have enjoined PHAs’ use of hearing offi cers 
who were the original decision-makers or their sub-
ordinates as violating the United States Housing Act, 
the regulations, and due process.42 

For the USDA rural housing programs, the appli-
cant and the borrower (owner of the multifamily 
development) may agree on a single hearing offi cer. 
Alternatively, the applicant and the borrower may 
each appoint one member of a three-person panel, and 
the two hearing offi cers selected then choose the third 
offi cer. In the event the applicant and borrower cannot 
agree within 30 days on the two hearing offi cers, after 
notice, USDA will appoint a person to act as the sole 
hearing offi cer.43 The regulations also provide for a 
‘Standing Hearing Panel’ approved by USDA to hear 
all grievances related to a particular development.44 
At least one member of the standing hearing panel 
must be selected by the residents at a formal resident 
meeting called to select hearing panel members.45 

5.5 Statement and Review 
of Decision 

For most of the programs, including public housing, 
the voucher program and HUD-assisted housing, the 

39Billington, 613 F.2d at 95; see also Piretti v. Hyman, No. 79-622-K, 
slip op. (D. Mass. July 23, 1979), vacated as moot without opinion, 618 
F.2d 94 (1st Cir. 1980), 13 CLEARINGHOUSE REV. 399 (No. 27,377, 
Sept. 1979) (in a case regarding termination of tenant-based assis-
tance, decision-maker not impartial when the attorney presenting 
the PHA’s case also advised the hearing offi cer).
4024 C.F.R. § 982.554(b)(1) (2007); HUD, PUBLIC HOUSING OCCUPANCY 
GUIDEBOOK, § 4.9 and App. VIII (Applicant Notice of Rejection) 
(June 2003); HUD, VOUCHER PROGRAM GUIDEBOOK, HOUSING CHOICE, 
7420.10G, ¶ 16.5 (Apr. 2001) (voucher program); HUD, OCCUPANCY 
REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, Hand-
book 4350.3, REV-1, CHG-2, ch. 4-9D (June 2007); see also Davis v. 
Mansfi eld Metro. Hous. Auth., 751 F.2d 180, 185 (6th Cir. 1984).
41Id.
42See Singleton, 485 F. Supp. at 1024; see also Billington, 613 F.2d at 95; 
Piretti, No. 79-622-K (slip op.).
437 C.F.R. § 3560.160(g)(2) (2007) (rural development housing).
44Id. § 3560.160(g)(3).
45RD, MFH Asset Management Handbook, 2-3560, § 6.37(c) (2007), 
available at: http://www.rurdev.usda.gov/regs/hblist.html. 
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applicant must be given a written decision after the 
hearing.46 The decision must be provided within a rea-
sonable period of time, state the reasons for the deter-
mination and indicate the evidence relied upon.47 

For Rural Development housing, the decision is 
binding unless parties to the hearing are notifi ed 
within ten days by USDA that the decision is not in 
compliance with the program regulations.48 However, 
neither party is precluded from challenging the deci-
sion in court. Therefore the decision is binding, unless 
one party challenges the determination in court.

PHA hearing decisions can be challenged in court, 
and the reviewing court may defer to the PHA’s or 
hearing offi cer’s fact-fi nding, or may engage in a 
more exacting review.49 Actions may be fi led in state 

46See, e.g., New York City Housing Authority, Division of Applicant 
Appeals, Public Housing Hearings, Report of Informal Hearing, 
August 6, 2007, No. 113-52-7732 copy available as Exhibit 3 of this 
Chapter (applicant with felony convictions found to have made 
signifi cant positive changes and improved since the offenses). 
4724 C.F.R. §§ 882.514(f) (Section 8 Moderate Rehabilitation) and 
982.552(b)(3) (voucher program) (2007); HUD, PUBLIC HOUSING 
OCCUPANCY GUIDEBOOK, ¶ 4.9 (public housing); HUD Handbook 
4350.3, REV-1, CHG-2, ch. 4-9D (June 2007) (fi nal decision must 
be given to applicant within fi ve business days of meeting); Jai-
mes, 758 F.2d at 1086; Neddo, 335 F. Supp. at 1397; see also Edgecomb, 
824 F. Supp. at 312 (in a termination of benefi ts case, hearing deci-
sion could not be based wholly on hearsay; hearing offi cer deci-
sion inadequate because no reasons given; participant entitled 
to cross-examine witness); Powell v. D.C. Hous. Auth., 818 A.2d 
188 (D.C. 2003) (reversing PHA’s termination decision for alleged 
fraudulent underreporting of income because hearing offi cer 
failed to make fi ndings with respect to each contested material 
allegation of fact as required by due process and applicable local 
Administrative Procedure Act (APA); see also Hicks v. Dakota 
County Community Development Agency, No. A06-1302, 2007 
WL2416872 (Minn. App., Aug. 28, 2007) (the record must be suffi -
cient to facilitate meaningful review and where there are no fi nd-
ings or credibility determinations, the court could not conduct a 
meaningful review); see, e.g., New York City Housing Authority, 
Division of Applicant Appeals, Public Housing Hearing, Report 
of Informal Hearing, August 6, 2007, No. 113-52-7732 (copy avail-
able as Exhibit 3 to this Chapter). For Rural Development housing, 
the notice must be served within ten days of the hearing. 7 C.F.R. 
§ 3560.160(i)((2) (2007). As noted above, the decision also should 
not be based wholly upon uncorroborated hearsay.
487 C.F.R. § 3560.160(i)(5) (2007) (Rural Development housing).
49Campbell v. Minneapolis Pub. Hous. Auth., 168 F.3d 1069, 1076 
(8th Cir. 1999) (reminding PHA that a determination in a denial 
case must be supported by appropriate fi ndings based upon evi-
dence in administrative record); Billington v. Underwood, No. 
81-7978, 707 F.2d 522 (11th Cir. May 23, 1983) (reversing hearing 
offi cer decision as there was no reliable evidence produced to sub-
stantiate allegations); Carter v. Olmsted County Hous. & Redev. 
Auth., 574 N.W.2d 725 (Minn. Ct. App. 1998) (invalidating hear-
ing offi cer’s decision regarding a termination due to insuffi cient 
fi ndings and lack of substantial evidence for decision); cf. Clark v. 
Alexander, 85 F.3d 146 (4th Cir. 1996) (refusing to overturn factual 
fi ndings of PHA in a termination case).

or federal court seeking plenary (complete) review 
of the PHA’s decision for compliance with federal 
requirements governing substantive grounds or pro-
cedural protections (subject to any applicable Section 
1983 limitations). Review also may be sought under 
state statutes providing for judicial review of admin-
istrative decisions.50 

Due to the diffi culty of establishing a cognizable 
cause of action, including issues related to whether 
an applicant has a property interest that is protected 
by due process, it is unclear as to what kind of court 
review an applicant for HUD-assisted housing (as 
contrasted with an applicant for public housing or 
the voucher program) may be entitled.51 

In certain compelling situations, an applicant 
should consider appealing a hearing decision to the 
PHA Board of Commissioners or, for HUD-assisted 

50See, e.g., Blatch v. Hernandez, 360 F. Supp. 2d 595 (S.D.N.Y. 2005) 
(PHA’s failure to inform hearing offi cers in termination proceed-
ings and housing court in eviction proceedings of mental dis-
abilities of unrepresented residents and to provide appropriate 
training regarding mental disabilities to hearing offi cers violated 
due process); Sackett v. Hansen, No. 04-682, 2005 WL 425307 (S.D. 
Iowa Feb. 10, 2005) (pursuant to 28 U.S.C.A. § 1447(c), remanding 
case to state court due to lack of federal question jurisdiction over 
challenge to PHA’s termination decision or possible ADA dis-
crimination claim); Vance, 332 F. Supp. 2d at 832 (mentally dis-
abled tenant challenged termination from Supportive Housing 
program based on procedural defi ciencies; court preliminarily 
ordered reconsideration of reinstatement request and new hearing 
on termination); Powell, 818 A.2d at 196 (reversing PHA’s termina-
tion decision for alleged fraudulent under reporting of income 
because hearing offi cer failed to make fi ndings with respect to 
each contested material allegation of fact as required by due pro-
cess and applicable local APA); Cole v. Metro. Council HRA, 686 
N.W. 2d 334 (Minn. App. 2004) (although decision to terminate 
tenant upheld, court interpreted 24 C.F.R. § 982.555(e)(6) to require 
explanation of the evidence and its connection to conclusion).
51Ressler v. Pierce, 692 F.2d 1212, 1220 (9th Cir. 1982) (applicants for 
project–based Section 8 had a suffi cient property interest to give 
rise to due process procedural safeguards); Daubner v. Harris, 514 
F. Supp. 856, 869 (S.D.N.Y. 1981) (admission to Section 8 housing is 
subject to due process); cf. Overton v. John Knox Ret. Tower, Inc., 
720 F. Supp. 934 (N.D. Ala. 1989) (rejecting Section 202 applicant’s 
substantive due process challenge by fi nding no property inter-
est and no governmental action); Hill v. Group Three Hous. Dev. 
Corp., 620 F. Supp. 355 (E.D. Mo. 1986), aff’d, 799 F.2d 385 (8th Cir. 
1986) (applicants for Section 8 New Construction projects lack suf-
fi cient property interest for due process protections); Germain v. 
Recht-Goldin-Siegel Props., 567 F. Supp. 384 (E.D. Wis. 1983), aff’d 
sub nom. Eidson v. Pierce, 745 F.2d 453 (7th Cir. 1984) (applicants 
for Section 8 New Construction projects lack suffi cient property 
interest for due process protections). Cause of action includes the 
right/ability to state a claim and the right to bring the claim. It is 
not always possible, in every situation in which an individual is 
wronged, to state a claim that a court will recognize and to bring 
that claim in court with the court sustaining the right to bring 
the claim. 
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and Rural Development properties, to the owners of 
the development. For the respective programs, these 
are the entities or individuals who are ultimately 
responsible for the housing. The situation raised and 
relief sought should be compelling or involve a par-
ticularly arbitrary action, because these individuals 
or entities are generally not inclined to overturn a 
decision of their managers. An advocate could con-
tact individuals on the PHA Board of Commissioners 
or address the complaint to the full Board. An advo-
cate can fi nd out the name of the Commissioners 
from the PHA, the internet, or possibly from HUD. 
Most Boards meet regularly and announce meeting 
times and agendas. Contacting the owners of fed-
erally assisted housing will be more diffi cult, but a 
title search may turn up contact information. In the 
case of Shelter Plus Care, Supportive Housing Pro-
gram, Housing Opportunities for People with AIDS 
and Section 8 Single Room Occupancy housing, the 
owner is required to have one or more homeless or 
formerly homeless individuals on the board of direc-
tors or other similar policy making entity of the recip-
ient or otherwise make arrangements to consult with 
such homeless or formerly homeless individuals.52 In 
individual cases, it may be helpful to contact these 
individuals for assistance. 

Because the housing involved is federal housing, 
intervention by a congressional representative may 
also bring some pressure to obtain the relief sought. 
Congressional repr-sentatives have local offi ces that 
respond to constituent complaints. Bringing the facts 
of the case to the attention of the press may also create 
pressure for change in policy or an exception to a cur-
rent policy. In each of these cases, any letter outlining 
the problem should also set forth the remedy sought. 

52See, e.g., 24 C.F.R. §§ 882.808q (Section 8 SRO) and 582.300(a) 
(S+C) (2007).
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CHAPTER 6

Advocating for Policies that Respond to the Housing 
Needs of Individuals with a Criminal Record
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6.1 Introduction
To increase the likelihood that individuals with 

criminal records and who have been incarcerated 
obtain federally assisted housing, advocates may want 
to infl uence one or more local planning processes that 
establish low-income housing policies and/or have 
an impact on admission policies for individuals with 
criminal records. These planning processes include: 

• the Public Housing Agency (PHA) plans that the 
PHAs must adopt for public housing and voucher 
programs,

• the Consolidated Plan (ConPlan), which state or 
local jurisdictions must adopt for housing in con-
junction with the receipt of Community Devel-
opment Block Grant (CDBG), HOME, Emergency 
Support Grants (ESG) and Housing Opportuni-
ties for People with AIDS (HOPWA) funds,

• the Qualifi ed Allocation Plan (QAP), which state-
wide agencies administering the Low Income 
Housing Tax Credit (LIHTC) program must 
adopt,

• the Continuum of Care planning process, includ-
ing any Ten Year Plan to End Homelessness, 
which primarily impacts the allocation of funds 
for the Shelter Plus Care (S+C) program, the Sup-
portive Housing Program (SHP), and the Section 
8 Single Room Occupancy (SRO) housing pro-
gram, and

• the Olmstead Plan, which affects individuals 
with disabilities, including those who are seeking 
housing in the community, avoiding institution-
alization, and/or leaving institutions. 

Each of these plans serves a different purpose. 
Therefore, the details of the objectives of the advo-
cacy will be different.1The particulars of the advo-
cacy should be on reasonable admission policies for 
the particular housing program and/or a set aside 
of units, or an admission priority to certain units or 
programs, for individuals with a criminal record, and 
their families. Another key component for success-

1For more information about each of these housing programs, see 
Appendix 1 to this Guidebook.

ful advocacy will be to dispel the myth that PHAs 
and owners of federally assisted housing are required 
to restrict the access of individuals with a criminal 
record to federally assisted housing. In all but a few 
limited situations,2 PHAs and owners of federally 
assisted housing have substantial discretion regard-
ing admissions and should be encouraged to exercise 
that discretion in favor of admitting individuals with 
a criminal record who can demonstrate that it is not 
likely that they will pose a threat to other tenants, the 
development, or staff. 

The advocacy strategies selected may vary 
depending upon the type of housing. For example, 
the fact that a PHA is a public body that has one or 
more residents or program participants on its board 
may impact the strategy. Similarly, strategies would 
vary with respect to housing developments that must 
either have program participants on the governing 
board or be required to consult with current or prior 
homeless residents.3 The fact that a housing develop-
ment may be owned by a nonprofi t may also affect the 
chosen strategy because such owners may be more 
responsive than private for-profi t owners. For all the 
programs, there is a federal oversight agency, such as 
HUD, the Department of Agriculture for RD housing 
or Department of the Treasury for LIHTC units and 
for some of the programs, a state or local oversight or 
administrative agency. In addition, for all the federal 
programs federal legislators may be interested and 
willing to play a role in the effective administration 
of the program. 

There is no required public process for infl uencing 
the policies for project-based Section 8 housing, HUD-
insured multifamily housing, or Rural Development 
rental housing. In these cases an advocate may need 
to negotiate directly with the owner or manager of the 
complex or work with the appropriate federal agency 

2See Chapter 2 for a discussion of the two situations in which 
PHAs and some owners have no discretion and must reject appli-
cants with certain criminal backgrounds. 
3See Appendix 1 for a brief descriptions of the composition of 
PHA boards, and advisory groups for Shelter Plus Care (S+C), 
Supportive Housing Program (SHP), and Section 8 Single Room 
Occupancy (SRO) housing.
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such as HUD, RD or Congress. It might also be pos-
sible to achieve changes to admission policy through 
local ordinances governing all private housing. 

Several housing advocacy organizations have 
developed guidebooks to assist persons with crimi-
nal records with their admission applications.4 The 
guidebooks created for New York City and Massa-
chusetts applicants serve as models for the develop-
ment of similar guidebooks for other jurisdictions. 
In addition, for those advocates who are seeking to 
expand housing opportunities for individuals with 
a criminal record through the creation of new hous-
ing opportunities, the guidebook created by AIDS of 
Washington is instructive.5

In the following sections of this chapter, there is a 
brief introduction to each of the above-listed plan-
ning processes. The subsequent discussion highlights 
advocacy pertaining to the PHA planning process. 
The strategies and issues discussed in those sections 
are similar and applicable to each of the other plan-
ning processes.

This chapter also references successful litigation 
involving PHAs and owners of federally assisted 
housing to either make available housing for an indi-
vidual with a criminal record or to change restrictive 
admission policies for a class of such individuals. 
The end of this chapter briefl y discusses local laws 
that prohibit discrimination against individuals with 
criminal records. 

6.2  The Public Housing Agency (PHA) 
Five Year and Annual Plans

PHAs, which administer public housing, the 
voucher program and Section 8 moderate rehabilita-
tion housing, are required to develop and submit to 

4LEGAL ACTION CENTER, HOW TO GET SECTION 8 OR PUBLIC HOUSING 
EVEN WITH A CRIMINAL RECORD: A GUIDE FOR NEW YORK CITY HOUS-
ING AUTHORITY APPLICANTS AND THEIR ADVOCATES, App H (no date), 
available at: http://www.lac.org/pubs/gratis.html; LEGAL TAC-
TICS: FINDING PUBLIC AND SUBSIDIZED HOUSING (2d ed., 2006 Public 
Housing), available at: http://www.masslegalhelp.org/housing/
fi nding-housing-booklets (see especially Booklet 6, Tenant Screen-
ing).
5KRISTINA HALS, AIDS HOUSING OF WASHINGTON, FROM LOCKED UP 
TO LOCKED OUT: CREATING AND IMPLEMENTING POST-RELEASE HOUS-
ING FOR EX-PRISONERS (2003), available at: http://www.aidshousing.
org/ahw_library2275/ahw_library_show.htm?doc_id=182133; see 
also, DOJ, OFFICE OF JUSTICE PROGRAMS, No. NCJ 203374, DEVELOPING 
HOUSING FOR EX-OFFENDERS (May 2004), available at: http://www.
ojp.usdoj.gov/ccdo/pub/pdf/NCJ203374.pdf.

HUD Five Year and Annual Plans (PHA Plans). The 
PHA Annual Plans must include information regard-
ing policies for admission to these programs. The 
policies include preferences for admission, site based 
waiting lists (for public housing) and screening, 
which should provide information as to whether the 
PHA makes requests to law enforcement agencies to 
determine if an applicant has a criminal record.6 More 
detailed rules regarding a PHA’s admission policies 
should be set out in supporting documents to the 
PHA Plans, which, for the Public Housing program, 
is the Admission and Continued Occupancy Plan 
(ACOP) and, for the voucher program, is the Admin-
istrative Plan.7 The PHA Plans and Administrative 
Plan should also contain information on the number 
and placement of project-based vouchers, a portion 
of which could be targeted to families with individ-
uals with a criminal record and could also provide 
necessary services to such families.8 The PHA Plans 
must conform to the overall Comprehensive Afford-
able Housing Strategy contained in a jurisdiction’s 
Consolidated Plan (ConPlan).9 

When developing the PHA Plans, a PHA is required 
to form a Resident Advisory Board (RAB), composed 
of public housing and voucher tenants, to provide the 
RAB draft copies of the plans and to seek from the 
RAB comments about the plans, to which the PHA 
must respond.10 PHAs must annually notice and hold 
at least one public hearing on the PHA Plan, before 
the PHA Board of Commissioners.11 After approval 

642 U.S.C.A. § 1437c-1(c) and (d) (West, WESTLAW through P.L. 
110-113 approved 11-8-07); 24 C.F.R. § 903.7 (2007). HUD pro-
vides form Templates for PHAs to use for their PHA Plans. The 
Template prompts the PHA to provide certain information. See 
HUD, Public Housing Agency Annual Plan Templates, available 
at: http://www.hud.gov/offi ces/pih/pha/templates/; See also PUB-
LIC HOUSING AGENCY [PHA] PLAN DESK GUIDE (Sept. 20, 2001), available 
at: http://www.hud.gov/offi ces/pih/pha/policy/pha-plan-guide.
pdf.
7See PUBLIC HOUSING AGENCY [PHA] PLAN DESK GUIDE 84 and 98 (Sept. 
20, 2001), available at: http://www.hud.gov/offi ces/pih/pha/
policy/pha-plan-guide.pdf.
824 C.F.R. § 983.51(a) (2007). 
9See Section 6.3 for a discussion on ConPlan.
1042 U.S.C.A. § 1437c-1(e) (West, WESTLAW through P.L. 110-113 
approved 11-8-07); 24 C.F.R. § 903.13 (2007); PUBLIC HOUSING AGENCY 
[PHA] PLAN DESK GUIDE, Section 4 (Sept. 20, 2001), available at: http://
www.hud.gov/offi ces/pih/pha/policy/pha-plan-guide.pdf.
1142 U.S.C.A. § 1437c-1(f) (West, WESTLAW through P.L. 110-113 
approved 11-8-07); 24 C.F.R. § 903.17 (2007); PUBLIC HOUSING AGENCY 
[PHA] PLAN DESK GUIDE, Section 4 (Sept. 20, 2001), available at: http://
www.hud.gov/offi ces/pih/pha/policy/pha-plan-guide.pdf.
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of the plan by the Board of Commissioners and HUD,
the PHA Plans are posted on the HUD website and 
must be available locally for review.12

As discussed below with respect to individuals 
with criminal records, advocates have had success 
in infl uencing public housing and voucher program 
admission policies. 

6.3 The Consolidated Plan (CONPLAN)
The ConPlan is both a planning document and an 

application for four HUD block grant programs: the 
Community Development Block Grant (CDBG) pro-
gram, the HOME program, the Housing Opportuni-
ties for Persons with AIDS (HOPWA) program, and 
the Emergency Shelter Grants (ESG) program.13  The 
entity tasked with crafting the ConPlan will vary by 
jurisdiction, but generally, it is a department within 
a city, county, or state government dealing with com-
munity development and housing.14 The process for 
completing a ConPlan includes a Proposed and Final 
Consolidated Plan (including the Long-term Strategic 

12The HUD website for approved PHA Plans is http://www.hud.
gov/offi ces/pih/pha/approved/. The annual plan and the Admin-
istrative Plan and ACOP for each PHA must be available locally. 
24 C.F.R. §§ 903.23(e) 960.202(c)(1) and 982.54(b) (2007).
13See Appendix 1, for more information about HOME and 
HOPWA. See also information about the amount of such funds 
allocated yearly to each jurisdiction, available at http://www.hud.
gov/offi ces/cpd/about/budget/budget07/. For more information 
regarding CDBG, see 42 U.S.C.A. § 5301-5320 (West, WESTLAW 
through P.L. 110-113 approved 11-8-07) and 24 C.F.R. Part 570 
(2007). For more information regarding the ConPlan, see the HUD 
ConPlan web page, at: http://www.hud.gov/offi ces/cpd/about/
conplan/ and the HUD, GUIDELINES FOR PREPARING A CONSOLIDATED 
PLAN FOR LOCAL AND STATE JURISDICTIONS, available at the same site. 
See also, ED GRAMLICH, CENTER FOR COMMUNITY CHANGE, HOUSING AND 
COMMUNITY DEVELOPMENT HANDBOOK, HUD’S CONSOLIDATED PLAN: 
AN ACTION GUIDE FOR INVOLVING LOW INCOME COMMUNITIES (1998) (the 
Action Guide is dated but continues to have useful information).
14All large cities and urban counties receiving these funds directly 
from the federal government are required to develop a ConPlan. 
24 C.F.R. § 91.2(a) (2007). For small cities and rural counties receiv-
ing CDBG or HOME monies from the state government, a State 
Consolidated Plan is formulated and governs each small city and 
rural county receiving funds. Id. § 91.2(b). Small cities and rural 
counties applying to the state for funds are required to submit 
applications and certify that the activities funded comport with 
the State ConPlan. Id. § 91.2(b). For localities that do not receive 
CDBG money directly, but apply directly to the federal govern-
ment for a range of other HUD Community Planning and Devel-
opment (CPD) programs, such as the Shelter Plus Care (S+C) 
program, the locality is required to submit an abbreviated Con-
Plan. Id. § 91.235. 

Plan and an Annual Action Plan),15a Citizen Particip-
tion Plan,16and a Consolidated Annual Performance 
and Evaluation Report (CAPER)17 and the Analysis 
of Impediments (AI) to fair housing.18 The ConPlan 
identifi es needs, creates a long-term strategy to meet 
those needs, and sets priorities.19 

The ConPlan must include an identifi cation of 
the needs of homeless individuals and individuals 
with other special needs that need supportive hous-
ing, such as persons with disabilities, persons with 
alcohol or other drug addictions, and persons with 
HIV/AIDS and their families.20 The housing and sup-
portive housing needs of individuals with a criminal 
record are not specifi cally referenced in the federal 
statue or regulations governing the ConPlan process 
but their needs could be highlighted and identifi ed 
locally in the ConPlan. The plan must also highlight 
the programs and resources that will be used in order 
to meet the identifi ed needs. The Annual Action Plan 
allocates a specifi c amount of money to projects or 
programs in accordance with the needs and priorities 
set forth in the Long-Term Strategic Plan.21 The Citi-
zen Participation Plan details a strategy to “provide 
for and encourage” public involvement in the entire 

1542 U.S.C.A. §§ 5304(a)(2)(B), 5304(a)(2)(E), 12705(a)(1)-(2) (West, 
WESTLAW through P.L. 110-113 approved 11-8-07); 24 C.F.R. 
§§ 91.215 (localities), 91.315 (states), 91.220 (localities), 91.320 
(states) (2007).
1642 U.S.C.A. § 5304(a)(3) (West, WESTLAW through P.L. 110-113 
approved 11-8-07); 24 C.F.R. §§ 91.105 (localities) 91.115 (states) 
(2007).
1742 U.S.C.A. §§ 5304(e), 5304(a)(2)(B) (West, WESTLAW through 
P.L. 110-113 approved 11-8-07); 24 C.F.R. § 91.520 (2007).
1824 C.F.R. § 91.225(a)(1) (2007); see also HUD FAIR HOUSING 
PLANNING GUIDE, Feb. 14, 2000, available at http://www.hud.
gov/offi ces/fheo/images/fhpg.pdf, reissued in accordance 
with HUD Memorandum from Nelson R. Bregón, General 
Deputy Assistant Secretary for Community Planning and 
Development to All CPD Field Offi ce Directors, etc. regard-
ing Analysis of Impediments to Fair Housing Choice Reissu-
ance, available at http://www.hud.gov/offi ces/fheo/library/
fi naljointletter.pdf.
1942 U.S.C.A. 12705(b) (West, WESTLAW through P.L. 110-113 
approved 11-8-07); 24 C.F.R. §§ 91.205, 91.215 (localities), 91.305, 
91.315 (2007). The proposed plan should be drafted in consulta-
tion with social service providers (both governmental and non-
governmental), the local PHA and local governments (in the case 
of the development of state ConPlans). Id. §§ 91.100 (localities), 
91.110 (states). 
2024 C.F.R. §§ 91.215(d) and 91.315(d) (2007). As noted by several 
commentators, some post-release individuals are homeless. In 
addition, others may have HIV/AIDS, be disabled, or be in a 
treatment plan or have been rehabilitated due to an addiction to 
drugs.
21Id. §§ 91.220 (localities), 91.320 (states).
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ConPlan process.22 The CAPER is an annual evalu-
ation of whether the objectives of the ConPlan have 
been met. The AI is an analysis of the housing oppor-
tunities and levels of segregation and the local plan 
to eliminate impediments to fair housing. It is pos-
sible that concerns about housing individuals with 
criminal records could be addressed in the AI as it 
impacts the ability of individuals in certain protected 
classes to access integrated housing. An AI should be 
updated, especially at the beginning of the fi ve-year 
ConPlan program cycle.

A certifi cation must be fi led annually with the 
ConPlan. Signifi cantly, for jurisdictions which receive 
Emergency Shelter Grants, they must certify that: 
“The jurisdiction [or state] has established a policy 
for the discharge of persons from publicly funded 
institutions . . . (such as . . . youth facilities, or correc-
tion programs and institutions) in order to prevent 
such discharge from immediately resulting in home-
lessness for such persons.”23

There has not been any litigation regarding these 
certifi cations. However, there has been litigation 
regarding false or improper certifi cations in the con-
text of allegations of violations of fair housing obliga-
tions.24

For a local jurisdiction, at least two public hearings 
must be held at two different stages of the program 
year.25 One of those hearings must be held prior to the 
publication of the proposed ConPlan for comment. 
The second hearing may be held at any other time 
in the year, such as in conjunction with the develop-
ment of proposed activities pursuant to the plan or 
to review program performance.26 The hearings must 
be noticed to allow for a 30-day review and comment 

22Id §§ 91.105(a)(2)(i) (localities), 91.115(a)(2) (states).
23Id. §§ 91.225(c)(10) (localities), 91.325(c)(10)(states).
24See United Stastes ex rel. Anti-Discrimination Center of Metro 
New York v. Westchester County, 495 F. Supp. 2d 375 (S.D.NY. 
2007); Thompson v. United States Dep’t of Hous. and Urb. Dev., 
348 F. Supp. 2d (D. Md 2005).
2542 U.S.C.A. §§ 12705(b)(1), 5304(a)(3)(D), 5304(a)(2)(C) (West, 
WESTLAW through P.L. 110-113 approved 11-8-07); 24 C.F.R. 
§§ 91.105(e)(1) (localities), 91.115(b)(3) (states) (2007) (States are 
required to have at least one hearing at the needs determination 
stage. Localities are required to have two hearings at two differ-
ent stages). 
26The hearings “must address housing and community develop-
ment needs, development of proposed activities, and review of 
program performance.” 24 C.F.R. § 91.105(e)(1) (2007).

period.27 Elected offi cials approve the ConPlan28and 
the fi nal ConPlan is submitted to HUD for review at 
least 45 days before the beginning of the jurisdiction’s 
fi scal year.29 HUD reviews the ConPlan to ensure that 
all required elements are included, that the plan was 
developed with public participation and social ser-
vice consultation, and that the ConPlan includes the 
locality’s chief executive’s compliance certifi cation.30

Advocates seeking to address the problems of indi-
viduals with criminal records in obtaining housing 
could assist in the development of the ConPlan by 
identifying the need and providing, if available, doc-
umentation of that need. It is not, however, suffi cient 
to identify the need, it must also be determined that 
the need is signifi cant. This will increases the likeli-
hood that funds, such as CDBG, HOME, ESG, and 
HOPWA, will be allocated to address the identifi ed 
housing needs of low and very-low income individu-
als with criminal records.

Copies of ConPlans may be available on the relevant 
local jurisdiction’s website. There is no central posting 
of all such plans. Therefore, there are limited read-
ily available examples of communities using CDBG, 
HOPWA, HOME or ESG funds to assist individuals 
with criminal records gain access to federally assisted 
housing. The few identifi ed examples include com-
munities with jail or prison facilities, permitting mini-
mum security inmates to work on the construction of 
low-income housing. Such an idea has been pursued 
in at least two jurisdictions and a suggestion made 

2742 U.S.C.A. § 5304(a)(3)(D) (West, WESTLAW through P.L. 110-113 
approved 11-8-07); 24 C.F.R. §§ 91.105(b)(4) (localities), 91.115(b)(4) 
(states) and 91.105(e) (citizen participation) (2007).
2824 C.F.R. §§ 91.225(a)(6) (localities), 91.325(a)(6) (states) (2007).
29Id. § 91.15(a).
3042 U.S.C.A. § 12705(c) (West, WESTLAW through P.L. 110-113 
approved 11-8-07); 24 C.F.R. § 91.500(b) (2007).

For jurisdictions which receive Emergency 
Shelter Grants, they must certify that the 

jurisdiction has established a policy for the 
discharge of persons from publicly funded 

institutions in order to prevent such discharge 
from immediately resulting in homelessness. 
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that such a program could be modifi ed to expand the 
opportunity for the creation of post-release housing.31 
In addition, ESG funds have been used by legal ser-
vices programs to assist low-income individuals, who 
have been denied admission to public housing, with 
investigating the circumstances of the alleged crime 
and obtaining evidence of mitigating circumstances 
and rehabilitation so that they may fi nd appropri-
ate housing.32 Despite the lack of reported examples, 
nothing prevents a local community from requiring 
recipients of CDBG, HOPWA or HOME funding to set 
aside units for individuals who are recently released 
from incarceration or to require such recipients to 
amend or establish admission policies that provide for 
individualized consideration of each application and 
in the event of the receipt of unfavorable information, 
consideration of mitigating circumstances, rehabilita-
tion and, if applicable, reasonable accommodation.33 
In fact, the provisions of the ESG certifi cation appear 
to require such or similar action.

6.4 Qualifi ed Allocation Plan
The Department of Treasury, Internal Revenue Ser-

vice (IRS) distributes tax credits to each state for con-
struction or rehabilitation of housing under the Low-
Income Housing Tax Credit Program (LIHTC). Each 
state then allocates the tax credits to sponsors of LIHTC 
housing in accordance with a state adopted Qualifi ed 
Allocation Plan (QAP). The QAP sets forth the state’s 
LIHTC allocation plan and project selection criteria.34 
IRS requires that state LIHTC agencies update their 
QAP plans annually and that they do so after a public 
hearing that has been reasonably noticed.35 A copy of 
each state’s QAP is available on line.36

31KRISTINA HALS, AIDS HOUSING OF WASHINGTON, FROM LOCKED UP TO 
LOCKED OUT: CREATING AND IMPLEMENTING POST RELEASE HOUSING FOR 
EX PRISONERS 139 (2003).
32See HUD, HOMELESS PREVENTION IN THE EMERGENCY SHELTER GRANTS 
PROGRAM 10 (March 2001).
33KRISTINA HALS, AIDS HOUSING OF WASHINGTON, FROM LOCKED UP TO 
LOCKED OUT: CREATING AND IMPLEMENTING POST RELEASE HOUSING FOR 
EX PRISONERS 52 (2003); see also discussion in Chapter 3 of mitiga-
tion and reasonable accommodation.
3426 U.S.C.A. § 42(m)(1)(A)(I) (West, WESTLAW through P.L. 110-
113 approved 11-8-07).
35Id.
36For copies of the 2008 QAPs go to: http://www.novoco.com/
low_income_housing/lihtc/qap_2008.php. QAPs for other years 
are available at the same site. 

State LIHTC awards are generally made in accor-
dance with preferences or set asides. Eight selection 
criteria must be considered in the QAP including: the 
location of the housing, the housing needs character-
istics, use of existing housing as part of a community 
revitalization plan, sponsor characteristics, tenant 
populations with special needs, public housing wait-
ing lists, tenants with children, and the potential for 
tenant ownership of the development.37 Preferences 
in awarding the tax credits must be given to devel-
opments that serve the lowest income tenants for the 
longest period of time and are situated in qualifi ed 
census tracts.38

Advocates can take advantage of the QAP planning 
and public hearing process to advocate for housing 
for individuals with a criminal record. To gain sup-
port for such a proposal, advocates would need to 
show that there is a need for such housing, that the 
need is signifi cant and not being met, and that there is 
suffi cient support to establish a set-aside or preference 
for developments that serve individuals with a criminal 
record. The QAP process could also be used to advo-
cate for reasonable admission policies for all devel-
opments that address issues such as individualized 
review of applicants, and mitigation, rehabilitation and 
reasonable accommodation in the event that unfavor-
able information is received. Alternatively, advocates 
could work with a local community and a nonprofi t 
or other type of developer to submit an application 
for tax credits for housing that serves individuals with a 
criminal record or families with such members. To make 
such a LIHTC development affordable, it would have to 
be combined with additional subsidies from programs 
such as project-based vouchers, Shelter Plus Care 
(S+C), Supportive Housing program (SHP), Housing 
for People With AIDS (HOPWA), Section 8 Moderate 
Rehabilitation (SRO), HOME and/or CDBG.39

3726 U.S.C.A. § 42(m)(1)(B) (West, WESTLAW through P.L. 110-113 
approved 11-8-07); JEREMY GUSTAFON, URBAN INSTITUTE, ANALYSIS OF 
STATE QUALIFIED ALLOCATION PLANS FOR THE LOW-INCOME HOUSING TAX 
CREDIT PROGRAM (May 2002); see, e.g., The 2008 Low-Income Hous-
ing Tax Credit Qualifi ed Allocation Plan for the State of North 
Carolina, available at: http://www.nchfa.com/Rental/RD2008qap.
aspx; Massachusetts Department of Housing and Community 
Development, Low-Income Housing Tax Credit Program: Revised 
2007 Qualifi ed Allocation Plan (Oct. 2007), available at: http://
www.mass.gov/Ehed/docs/dhcd/hd/qap/qap.pdf.
3826 U.S.C.A. § 42(m)(1)(B) (West, WESTLAW through P.L. 110-113 
approved 11-8-07).
39For a brief discussion of these programs and a defi nition of 
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6.5 Continuum of Care
Continuum of Care (CoC) is a HUD created policy 

for a local planning process for assessing the needs 
of homeless individuals and developing a plan for 
providing housing and services to this population.40 
The CoC model is based on the premise that home-
lessness is not caused by simply a lack of shelter, 
but involves a variety of underlying needs. HUD 
believes the best approach for alleviating homeless-
ness is through a community-based process that pro-
vides a comprehensive response to the diverse needs 
of homeless persons. 

There are fi ve components to the CoC: a system 
for determining the need, emergency shelters, tran-
sitional housing, permanent housing, and preventive 
strategies. The CoC may cover whatever jurisdic-
tion (e.g., a city, county or state) the local participants 
determine is reasonable. The rules governing the CoC 
are contained in a HUD Guidance to Continuum of 
Care Planning and Implementation41 and the yearly 
Notice of Fund Availability (NOFA) for the three 
McKinney-Vento homeless programs: Shelter Plus 
Care (S+C), Supportive Housing Program (SHP) and 
Section 8 ModerateRehabilitation Single Room Occu-
pancy (SRO).42

The CoC should be developed by a range of inter-
ested parties including nonprofi ts, government 
agencies, PHAs, community and faith-based orga-
nizations, homeless providers, housing developers, 
homeless persons, law enforcement and correctional 
institutions and agencies, veteran service agencies 
and others.43 Applications for housing under the 
three McKinney-Vento housing programs are very 
competitive and most applications have as an exhibit 
the local CoC. An application submitted outside of 
the CoC process is not likely to be funded.44 In addi-

homelessness as applied to CoC planning, see Appendix 1.
40HUD, GUIDE TO CONTINUUM OF CARE PLANNING AND IMPLEMENTA-
TION, available at: http://www.hud.gov/offi ces/cpd/homeless/
library/coc/; see also PERMANENT HOUSING AND HUD’S CONTINUUM OF 
CARE, OPENING DOORS ISSUE 13 (Mar. 2001) available at: http://www.
tacinc.org/Pubs/ODpubs.htm.
41Available at: http://www.hud.gov/offi ces/cpd/homeless/library/
coc/ (Content updated October 16, 2006).
42See, e.g., Continuum of Care Homeless Assistance Programs, 
Notice of Funding Availability, 72 Fed. Reg. 11,742 (Mar. 13, 
2007).
43Id. 11,743.
44Projects developed exclusive of participation in a CoC process 

tion, any application for S + C or SHP must be consis-
tent with the ConPlan.45

The Bush Administration, created the Interagency 
Council on Homelessness,46which developed a pol-
icy of encouraging a “Ten Year Plan to End Chronic 
Homelessness.” The Administration wants the 
10-Year plans integrated into the CoC plans.47 In 
addition, applicants for the three competitive McK-
inney-Vento housing programs, receive points based 
upon compliance with the 10-year plans and strate-
gies for ending chronic homelessness.48 

Advocates could use the CoC process to identify 
the needs of individuals with criminal records who 
are returning to the community after incarceration 
and seeking housing. The CoC plan could be used to 
set forth admission guidelines for local recipients of McK-
inney-Vento funding. Those guidelines could require 
that owners of the housing have reasonable admis-
sion policies, provide for individualized determina-
tions, and require consideration of mitigation, rehabil-
itation and reasonable accommodation to overcome 
unfavorable information. They could also require that 
a certain number of units be set aside for individuals 
who have been recently released from incarceration 
for whom no residence has been identifi ed.

6.6 Olmstead Plans
Olmstead plans arise out of litigation concerning 

Title II of the Americans with Disabilities Act of 1990 
(ADA).49 The litigation sought enforcement of the 
anti-discrimination provisions in Title II (also known 
as the “integration mandate”) by requiring that per-
sons with mental disabilities, under certain condi-
tions, be placed in community facilities rather than 
in institutions.50 On January 14, 2000, the Department 

will receive few, if any, points under the CoC rating factors and 
are very unlikely to be funded. Id. 11,750.
45See, e.g., 24 C.F.R. §§ 582.120 (S+C), 583.155 (SHP) (2007). 
46http://www.ich.gov/. Three hundred twenty-fi ve jurisdictions 
have adopted 10 Year Plans to End Chronic Homelessness. See 
Appendix 1 of this Guidebook for a defi nition of chronic home-
lessness; see also 72 Fed. Reg. 11,742, 11,744 (Mar. 13, 2007) for a 
defi nition of chronically homeless person.
47Continuum of Care Homeless Assistance Programs, Notice of 
Funding Availability, 72 Fed. Reg. 11,742, 11,743 (Mar. 13, 2007).
48Id. 
4942 U.S.C.A. §12132 (West 2007). 
50The Supreme Court, in Olmstead v. Zimring, 527 U.S. 581, 587 
(1999), found that the ADA requires that persons with mental 
disabilities be placed in community settings if a treatment pro-
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of Health and Human Services issued a letter and 
guidance to all State Medicaid Directors on how to 
implement the Olmstead decision.51 In an enclosure, 
HHS strongly encouraged states to create Olmstead 
plans. For the plan development, HHS stated that it 
is extremely important that, 

the State involves people with disabilities (and 
their representatives, where appropriate) in the 
plan development and implementation process. 
. . . [The state] considers what methods could 
be employed to ensure constructive, on-going 
involvement and dialogue. . . .The State assesses 
what partnerships are needed to ensure that any 
plan is comprehensive and works effectively.52

Olmstead plans are focused on increasing com-
munity integration for people with disabilities and 
include strategies to ensure housing. Although there 
is limited federal funding or technical support for 
the Olmstead planning process, as of October 2006, 
twenty-nine states had adopted Olmstead plans.53 
States that have adopted the plans generally pro-
vided opportunity for public/consumer comment 
through forums and written submissions.54 In some 

fessional has recommended it, the affected individual does not 
oppose it, and the placement can be reasonably accommodated. 
The Court also suggested that state plans on placing people in com-
munity-based centers might help compliance. For more informa-
tion on Olmstead see Home and Community Services: Introduction 
to Olmstead Law Suits and Plans, http://www.pascenter.org/olm-
stead/. The White House, as part of its “New Freedom Initiative,” 
issued Executive Order 13217, (June 18, 2001) available at: www.
whitehouse.gov/news/releases/2001/06/20010619.html, directing 
the federal government, specifi cally the Attorney General, the Sec-
retaries of Health and Human Services (HHS), Education, Labor, 
and Housing and Urban Development, and the Commissioner of 
the Social Security Administration, to aid states in swiftly imple-
menting the requirements of the Olmstead decision, including the 
provision of technical assistance to the states.
51HHS letter to All State Medicaid Directors, Jan. 14, 2000, last 
revised Jan. 18, 2000, available at http://www.hhs.gov/ocr/
olms0114.htm.
52Id.
53MARTIN KITCHENER, MARSHALL ALAMEIDA, ALICE WONG AND CHAR-
LENE HARRINGTON, STATE OLMSTEAD PLANS AND ALTERNATIVE STRATE-
GIES, UCSF National Center for Personal Assistance Services, 4th 
Revision (Oct. 2006); For more information on individual state 
plans see Home and Community Services: Introduction to Olm-
stead Law Suits and Plans, http://www.pascenter.org/olmstead/.
54See Cynthia Zubritsky, et al., The State of the Olmstead Decision and 
the Impact of Consumer Participation in Planning, 9 AMER. J. OF PSYCH. 
REHAB. 131-143 (May-Aug. 2006) (“The recommendations made by 
both the stakeholders and the consumers underscore the need for 
more funding, more housing, more community support services, 
such as employment, and more meaningful consumer involve-
ment in the development and delivery of services.”). 

states, the plans contain working groups and/or 
goals and objectives related to assisting disabled 
individuals in correctional facilities transition to 
community facilities.55

6.7 Strategies to Create Plans that 
Address the Housing Needs of 
Individuals with Criminal Records 

This section focuses on advocacy with the PHA Plan 
process. Nevertheless, the strategies discussed may be 
applied to the other identifi ed planning processes.

6.7.1 Identify the Housing Needs of 
Individuals Who Have a Criminal 
Record 

Advocates should identify and, if feasible, quan-
tify the problem facing individuals who have been 
incarcerated in obtaining decent and safe afford-
able housing in the community.56 For example, they 
should determine, the number and housing needs 
of individuals who live within and/or are being 
released to the jurisdiction. Local jurisdictions’ law 
enforcement or correctional staff may have relevant 
data or information.57Agencies that serve a subset 
of those who have a criminal record, such as the 
homeless,58disabled, and individuals with HIV/AIDS 

55See IOWA’S OLMSTEAD REAL CHOICES CONSUMER TASK FORCE, COM-
MUNITY OPPORTUNITY PROSPERITY. . .IOWA’S OLMSTEAD POLICY SUMMIT 
REPORT ON CROSS-CUTTING STATE POLICY ISSUES AFFECTING OLDER IOWANS 
AND IOWANS WITH DISABILITIES 23 (Aug. 24, 2007) available at: http://
www.olmsteadrealchoicesia.org/Taskforce/TFReports.htm. The 
July 1, 2001 IOWA PLAN FOR COMMUNITY DEVELOPMENT A WORKING 
PLAN FOR SYSTEMS CHANGE AND IOWA’S RESPONSE TO THE SUPREME COURT 
DECISION IN OLMSTEAD, ET AL. V. L.C. AND E.W proposed to identify 
the incarcerated disabled population and assess its needs relating 
to leaving correctional facilities.
56In 2002, HUD reported to Human Rights Watch that 46,657 appli-
cants were denied admission to public housing because of arrest 
or criminal records. HUMAN RIGHTS WATCH, NO SECOND CHANCE: 
PEOPLE WITH CRIMINAL RECORDS DENIED ACCESS TO PUBLIC HOUSING 
31-32 (2004), available at: http://hrw.org/reports/2004/usa1104/
usa1104.pdf. Individuals who are leaving a correctional institu-
tion will also seek housing on the private market and with family, 
who may live in private or federally assisted housing.
57NANCY V. LA VIGNE, PH.D. ET. AL., URBAN INSTITUTE, MAPPING PRIS-
ONER RE-ENTRY: AN ACTION RESEARCH GUIDEBOOK 14 (2d ed. 2006) 
(recommends useful resources to identify local prisoner reentry 
data, most notably a state’s Department of Corrections), available at: 
www.urban.org/UploadedPDF/411383_reentry_guidebook.pdf. 
58CATERINA GOUVIS ROMAN & JEREMY TRAVIS, THE URBAN INSTITUTE, 
TAKING STOCK, HOUSING, HOMELESSNESS AND PRISONER RE-ENTRY 8 
(2004), available at: http://www.urban.org/UploadedPDF/411096_
taking_stock.pdf (One-tenth of the population entering prisons 
are homeless and about one-tenth leaving prisons are homeless 
after release); other reports state that the fi gures of homelessness 
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may also have helpful information. 
Advocates should request information from their 

local PHAs that may demonstrate the extent to which 
the PHAs’ policies or practices exclude individuals 
with a criminal record. PHAs may have that infor-
mation because of HUD’s reporting requirements.59 
Relevant information could include, for example, the 
number of people excluded annually due to screen-
ing relating to prior criminal activity and the charac-
teristics of those families. Alternatively, residents and 
advocates could conduct a blind survey (to encourage 
honest answers and to avoid concerns about repri-
sal) to determine the number of current residents of 
federally assisted housing who have family mem-
bers with criminal records or who expect to have a 
formerly incarcerated family member return to the 
family unit.60 If possible, advocates should deter-
mine, through discussions with residents, homeless 
shelter providers, the PHA, law enforcement and cor-
rectional staff, the extent to which individuals with 
criminal records are dissuaded from even applying 
to public housing or the voucher program due to the 
PHAs’ restrictive admission policies. In addition, it 
is useful to know the number of families that have 
household members who have a criminal record 
who have been successfully admitted into the hous-
ing programs. This information, if obtainable, will be 

prior to incarceration are higher, see Chapter 1.
59Some PHAs may have some documentation because they are 
evaluated by HUD on their management practices. For public 
housing, this evaluation includes information regarding secu-
rity. PHAs must annually submit to HUD a Public Housing Asset 
Management Operation System Certifi cation, HUD Form 50072 
(5/2005) showing compliance with the requirement to screen for 
applicants’ criminal backgrounds. 24 C.F.R. § 902.43(a)(5) (2007); 
HUD, PUBLIC HOUSING ASSESSMENT MANAGEMENT OPERATIONS SYSTEM 
CERTIFICATION GUIDEBOOK, available at: http://www.hud.gov/offi ces/
reac/pdf/guide_book/appendix_1.pdf. The certifi cation form 
contains under Sub-indicator #5: Security, Component #2: Screen-
ing of Applicants a fi eld titled, “The total number of applicants 
denied who met the applicable criteria,” The HUD guidebook 
instructions for completing the certifi cation form suggest that 
PHAs include “[d]ocumentation including applicant ineligibility 
letters.” See: http://www.hud.gov/offi ces/reac/pdf/guide_book/
sub-indicator_5_security.pdf. For the voucher program, there is 
no similar form for a PHA to compile data related to screening 
applicants for criminal backgrounds.
60See CATERINA GOUVIS ROMAN & JEREMY TRAVIS, THE URBAN INSTITUTE, 
TAKING STOCK, HOUSING, HOMELESSNESS AND PRISONER RE-ENTRY 25 
(2004), available at: http://www.urban.org/UploadedPDF/411096_
taking_stock.pdf (Four out of ten families in one public hous-
ing development expected a family member to be released from 
prison and return to live with them within two years); see also 
discussion in Chapter 1.

helpful in quantifying the impact of a PHA’s admis-
sion policy upon such families and individuals. 

The need for affordable housing should then be 
compared with the number of potentially available 
units, including both federally assisted and private 
housing. Such information may form the basis for the 
development of policies and/or programs to address 
the identifi ed need and serve as a back drop for dis-
cussions of alternatives and the potential effects on 
public safety and recidivism if individuals are unable 
to fi nd housing.

6.7.2 Cultivate Community Partners 
and Build Coalitions 

To be effective, advocates must reach out to local 
housing and social service providers, law enforce-
ment and correctional staff, public defenders and 
others who work with individuals with criminal 
records, residents of public housing, participants in 
the voucher program, and community philanthropic 
organizations. Working with existing groups or 
building coalitions with groups who are addressing 
problems faced by individuals with a criminal record 
can be invaluable in producing responsive admission 
policies for federally assisted housing. 

It may be helpful to address the problem region-
ally. In Vermont, for example, the Burlington Hous-
ing Authority convened a Regional Advisory Group 
to develop a response to the housing needs of post-
release individuals returning to the county.61

The gatekeepers and creators of local PHA admis-
sion policies—the PHA staff and the PHA Board—
are best situated to immediately institute positive 
change.62Advocates may have to address concerns 
they may have to balance any new policy with their 
responsibility of providing safe housing for all pro-
gram participants. Such concerns may be addressed 
by tenants and other community leaders.

The following are examples of local advocacy 
efforts aimed at improving admission policies.

61COUNCIL OF STATE GOVERNMENTS, PUBLIC HOUSING AUTHORITIES (PHAS) 
AND PRISONER RE-ENTRY (2005), available at: http://www.reentry
policy.org/publications?states=&keyword=public+housing+.
62Id. National Association of Housing and Redevelopment Offi -
cials (NAHRO) has acknowledged the role that PHAs may play 
in addressing the housing needs of individuals with criminal 
records who are no longer incarcerated. 
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6.7.2.1 Cleveland, OH 
In Cleveland, Ohio, advocates worked with a wide 

array of community groups, which included govern-
ment entities and service agencies to address a variety 
of issues affecting individuals with a criminal record. 
Access to affordable housing was a key issue. In 2007, 
these groups approached the Cuyahoga Metropolitan 
Housing Authority (CMHA) as a partner and sought 
to amend CMHA’s admission rules, both substan-
tively and procedurally, as they related to individu-
als with prior criminal records. First, they developed 
and presented to CMHA a model admissions proce-
dure,63 that creates fair and appropriate substantive, 
procedural and evidentiary rules regarding the treat-
ment of an individual with a prior criminal record. 
The model rule sought to be consistent with HUD 
regulations and, where feasible, CMHA’s then-exist-
ing rules. 

The discussions with CMHA focused on three sub-
stantive provisions of CMHA’s existing rules. The 
then existing rules effectively barred admission of 
previously incarcerated persons for at least one year 
after release from incarceration (and three years if the 
offense was for one of several specifi ed felonies). The 
rules also included criterion that denied admission to 
a person with “a history of criminal activity involv-
ing crimes of physical violence to persons or property 
and other criminal acts which would adversely affect 
the health, safety, or welfare of other tenants.” 64

As a result of those discussions, CMHA revised its 
admission rules65 so as to:

• eliminate completely the three-year bar or wait-
ing period, 

• retain a one-year bar or waiting period for a 
discrete list of felonies (which is a signifi cantly 
reduced list of the felonies that CMHA previously 
used for the now-rescinded three-year waiting 
period), and 

63See Public Housing—Model Admission Rules on Criminal Activ-
ity and Summary of the Model PHA Admission Rule on Crimi-
nal Activity, prepared for CMHA, a copy of which is available in 
Exhibit 1 to this Chapter. 
6424 C.F.R. § 960.203(c)(3) (2007).
65CMHA Admission and Continued Occupancy Plan, revised Oct. 
3, 2007 § 2.16, available at: http://www.cmha.net/information/
docs/acop.pdf. It is anticipated that the group and CMHA will 
continue to seek improvements in the admission policy.

• limit the “history of criminal activity” review to a 
three-year period preceding the admission deci-
sion. 

6.7.2.2 Baltimore, Maryland
A Baltimore community-based organization, 

the Homeless Representation Project, successfully 
advocated for changes to the Housing Authority of 
Baltimore City (HABC) re-entry policies to secure 
more favorable treatment for individuals with crimi-
nal records. The changes clarifi ed language about 
“involvement” with criminal activity, set disqualifi ca-
tion periods for applicants who had committed felo-
nies at three years from conviction, and, for applicants 
who had committed misdemeanors, at 18 months 
from conviction. It also secured HABC’s agreement 
not to continue to consider arrests when there were 
no convictions.66 HABC also agreed to require the con-
sideration of mitigating circumstances.67 In support of 
the new policies, Jean Booker-Bradey, a HABC board 
member and resident of Somerset Homes in East Bal-
timore, said “I’m very much for it because I believe 
everybody deserves a chance, even murderers.”68 

6.7.2.3 Dayton, Ohio 
The Dayton Metropolitan Housing Authority 

(DMHA) proposed amending its ACOP and Section 
8 Administrative Plan to increase from three years to 
fi ve years the period for denial of admission for drug-
related, violent or criminal activity that may threaten 
the health or safely of other residents. Advocates for 

66See Housing Authority of Baltimore, Admission and Contin-
ued Occupancy Plan, Chapter 2, p. 2-9 and email from Carolyn 
Johnson, Managing Attorney, Homeless Persons Representation 
Project (Sept. 9, 2007). The new policy was adopted pursuant to a 
threat of litigation. See also Housing Authority of Baltimore City, 
Annual Plan for HABC MTW program for FY 2007 and FY 2008, 
Section 8 Administrative Plan 240 (contains an eligibility key 
based on felonies and misdemeanors that tracks the policy pro-
posal from 2003), and the Admissions and Continued Occupancy 
Policy 2 (contains a similar policy for public housing), available at: 
http://www.baltimorehousing.org/index/ps_plans.asp.
67Information provided by Theda Saffo, Maryland Legal Aid 
Bureau, Inc., July 2007.
68KAY RANDOLPH-BACK, COMMUNITY VOICES SERIES, PUBLIC HOUSING 
POLICIES THAT EXCLUDE EX-OFFENDERS: A HOUSE DIVIDED 12 (2007), 
available at: http://www.communityvoices.org/Uploads/Public_
Housing_Policies_Exclude_Ex-offenders_00108_00167.pdf (citing 
Laura Vozzella, HUD Needs to OK Rule Allowing Ex-Convicts to 
Live in Public Units, The Baltimore Sun (Nov. 17, 2003), available at: 
http://www.prisontalk.com/forums/showthread.php?p=325956).
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Basic Legal Equality (ABLE) objected to the change 
because DMHA did not consult with residents. After 
DMHA postponed the implementation and consulted 
with residents, the DMHA Board of Commission-
ers voted down the change based on the residents’ 
comments.69 Residents’ experiences did not support a 
policy to increase the period for denial.

6.7.2.4 Somerville, Massachusetts 
During the annual PHA plan process, the Somer-

ville, Resident Advisory Board (RAB) negotiated with 
the Somerville Housing Authority (SHA) to include 
amendments to the housing authority’s new ACOP. 
The amendments included, that the SHA must con-
sider mitigating factors and rehabilitation for any 
applicant for admissions to any housing programs 
administered by SHA. In addition, if an applicant has 
an arrest but no fi nal disposition, the applicant has 
the option of deferring a decision on the application 
until there has been an adjudication of the criminal 
case and the applicant does not lose his or her place 
on waitlist.70

6.7.2.5  Miami-Dade County, Florida 
The Miami-Dade Housing Authority (MDHA) 

sought to terminate approximately 550 voucher 
families because of a member’s alleged past criminal 
activity. Advocates met with MDHA’s legal counsel 
and management and eventually convinced them to 
individually review all proposed terminations. Ulti-
mately, MDHA agreed to reinstate all families with 
nolle prosse (no action or acquittal). Subsequently, 
MDHA amended its admission policies for both pub-
lic housing and the Section 8 voucher program. The 
policies that it adopted provide that in situations 
where the family has no pattern of repeated engage-
ment with criminal activity and the disposition of the 
criminal case is that it is either “dropped, dismissed 
or not prosecuted . . . the family will not be denied 

69E-mail from Matt Currie, ABLE, Dayton, OH, Jan. 30, 2007.
70SHA Admissions and Continued Occupancy Policy for Federally 
Subsidized Family, Elderly/Disabled Public Housing, adopted 
Mar. 9, 2005, amended Oct. 2005 and Section 8 Administrative 
Plan, adopted Dec. 13, 2006, and information from Susan Hegel, 
Cambridge and Somerville Legal Services.

assistance if otherwise qualifi ed.”71 In addition, for 
both housing programs, the policy stated that the 
agency shall consider mitigating circumstances. It is 
likely that the earlier discussions between the resi-
dents and advocates and MDHA played a role in the 
revised admission policies.72

6.7.2.6 Oakland, California 
The Volunteers of America, the Alameda County 

Sheriff’s Offi ce and the Oakland Housing Authority 
(OHA) have partnered to create a program, Maximiz-
ing Opportunities for Mothers to Succeed (MOMS), 
for women with children who are transitioning out 
of Santa Rita jail, which is described as a mega-jail—
fi fth largest in the country with more than four 
thousand inmates.73 The Sheriff’s offi ce provides an 
in-custody educational program, OHA provides 11 
units of “transitional” public housing and Volunteers 
of America and other non profi ts provide support-
ive services. Women and their children may live in 
one of the 11 units for up to 12 months. The women 
who successfully complete the “transition” program 
are offered other public housing upon graduation. 
According to OHA, a major benefi t of the program 
is the supportive services and the track record that 
the family establishes as lease compliant so that entry 
into other public housing units is facilitated. 

6.7.3 Policy Recommendations 
In general, policy suggestions may vary based on 

the particular federal housing program. For example, 
a PHA may be willing to conduct less screening for 
a voucher applicant than for a public housing appli-
cant so as to avoid duplicating the screening that may 
be conducted by the private landlord or because it 
perceives that it has less exposure to liability under 

71Miami-Dade Housing Agency, Private Rental Housing, Section 
8 Administrative Plan, ¶¶ 2.7 and 2.8 (revised May 31, 2007) and 
Miami-Dade Housing Agency, Admissions and Continued Occu-
pancy Plan, Chapter II, ¶¶  J and K (revised May 25, 2007) (both 
documents are available at http://www.miamidade.gov/housing/
policy-links.asp).
72E-mail from Jeffrey Hearne, Legal Services of Greater Miami, 
Sept. 2007.
73MOMS Program Offers Parolees a Second Chance, CARE AND SHARE, 
VOLUNTEERS OF AMERICA, INC, BAY AREA (2006); Alameda County 
Sheriff’s Offi ce Testimony, Little Hoover Commission, Public 
Hearing on Women & Parole (Apr. 22, 2004).
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the voucher program than in the public housing pro-
gram.

Advocates may also successfully advocate that 
PHAs implement new policies and procedures for a 
prescribed trial period or limit their application to one 
waiting list or development before applying them to 
all PHA programs or developments.74 PHAs may also 
be able to create special programs in partnership with 
other organizations in the community that are work-
ing to successfully reintegrate into the community 
individuals with criminal records.75

The following subsections highlight examples of 
policies that may assist applicants with a criminal 
record.

6.7.3.1 Reasonable Admission 
Standards 

The key elements of a reasonable admission policy 
include:
• Individualized review of each applicant.76 

74HUD is implementing a system whereby individual PHAs will 
manage public housing as part of an asset management system 
where funding and waitlist management will be crafted for spe-
cifi c developments. The new system may be more conducive to 
allowing experimentation with admissions policies at individual 
developments. See 24 C.F.R. § 990.270 (2007); see also 42 U.S.C.A. 
§ 1437d(r) (West, WESTLAW through P.L. 110-113 approved 11-8-
07) and 24 C.F.R. § 903.7(b)(2) (2007) (authorization for site-based 
waiting list). In addition, some PHAs are designated as Moving 
to Work agencies, which provides them with more fl exibility in 
designing innovative programs. See, www.hud.gov/offi ces/pih/
programs/ph/mtw/ for a list of MTW public housing agencies.
75KRISTINA HALS, AIDS HOUSING OF WASHINGTON, FROM LOCKED UP 
TO LOCKED OUT: CREATING AND IMPLEMENTING POST RELEASE HOUSING 
FOR EX PRISONERS 90-92 (2003) (describes a number of examples of 
post-release housing, provides guidance on how to apply for fed-
eral housing funds such as Supportive Housing Program (SHP), 
Shelter Plus Care (S+C) and Section 8 Single Room Occupancy 
(SRO) housing); CATERINA GOUVIS ROMAN AND JEREMY TRAVIS, URBAN 
INSTITUTE, TAKING STOCK: HOUSING, HOMELESSNESS, AND PRISONER 
REENTRY Ch. 4 (2004) (provides numerous examples of post-release 
housing, with a general description of the sources of funding); 
Janelle Nanos, Lots of Privacy – and No Bars: Eight Ex-Convict Moth-
ers Get a Fresh Start in a Subsidized Apartment Complex Especially for 
Them, Newsday (June 20, 2005). This article highlights a commu-
nity-based organization harnessing local and state resources to 
address the housing needs of individuals post release.
76Consideration of mitigating circumstances is suggested but not 
required for most of the federally assisted housing programs. 
Regulations for public housing currently mandate consideration 
of time, nature, and extent of applicant’s conduct (including seri-
ousness of the offense), see 24 C.F.R. § 960.203(d) (2007); see also 
discussion in Chapter 3 of this Guide. In the event that a PHA 
ignores the mandate for public housing applicants for consider-
ation of extenuating circumstances, advocates could use the PHA 
plan process to seek stricter enforcement or information on com-
pliance with the rule. See LEGAL ACTION CENTER, IMPROVING HOUSING 

(Somerville, Massachusetts, New York City and 
Miami-Dade County policies).77

• Required consideration of mitigating circum-
stances and/or rehabilitation. (Somerville, 
Massachusetts, New York City, Atlanta and 
Miami-Dade County policies).

• Limit review of an applicant’s criminal history 
to convictions, not arrests. (Miami/Dade and 
Somerville policies). 

• Restrict inquiry into criminal history to a fi xed 
period of time such as one or three years prior to 
the time of admission and/or make distinctions 
as to the time period depending upon the seri-
ousness of the prior criminal activity. (Atlanta, 
Baltimore, Cleveland and New York City poli-
cies).78 and

• Limit the period of time and the type of crime for 
which an applicant is banned from admission. 
(Cleveland and Baltimore).

6.7.3.2 PHAs May Expand Housing 
Opportunities in Other Ways 

There are many ways in which a PHA may expand 
housing opportunities, including the following:
• refer those who are denied admission to a local 

legal services offi ce and/or other advocacy orga-
nizations for assistance,79

OPPORTUNITIES FOR INDIVIDUALS WITH CONVICTION RECORDS, available 
at: http://www.lac.org/toolkits/housing/housing.htm; compare 
Corinne Carey, Human Rights Watch, No Second Chance: People 
with Criminal Records Denied Access to Public Housing, 36 U. TOL. L. 
REV. 545, 572 (2005) (reports that many PHAs deny an applicant 
without consideration of any factors other than the conviction). 
77The policies referenced by jurisdiction are discussed elsewhere 
in this Chapter.
78See also LEGAL ACTION CENTER, IMPROVING HOUSING OPPORTUNITIES 
FOR INDIVIDUALS WITH CONVICTION RECORDS, http://www.lac.org/
toolkits/housing/housing.htm (provides examples from the 
Housing Authority of Portland, OR, which ranks criminal activ-
ity, considers the amount of time and number of subsequent con-
victions, and from the Saint Paul Public Housing Agency, which 
considers the pattern of convictions over a period of time).
79See Ressler v. Pierce, 692 F.2d 1212, 1220 (9th Cir. 1982) (policy 
includes a referral to a legal services offi ce). In letters denying 
assistance, the Housing Authority of the City of Atlanta suggests 
that applicants should contact Legal Aid or Lawyer’s Referral Ser-
vice. See also HUD, HOMELESS PREVENTION IN THE EMERGENCY SHELTER 
GRANTS PROGRAM 10 (March 2001).
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• directly or through referrals to other agencies, 
offer assistance to individuals who have a crimi-
nal record,80

• secure outside funding or assistance to enable 
individuals with a criminal record to access and 
remain in public housing,81

• work with the community and landlords to 
increase the probability that voucher landlords 
will accept applicants with a criminal back-
ground,82

• provide training for hearing/informal review 
staff on the need to consider mitigating factors 
and rehabilitation for applicants who have a 
criminal record,

• develop a project-based voucher program that 
targets individuals with a criminal record and 
provides services to enable them to remain in the 
housing and/or set aside a number of vouchers 
for individuals who are recently released from 
incarceration,83 and

80See, e.g., LEGAL ACTION CENTER, IMPROVING HOUSING OPPORTUNITIES 
FOR INDIVIDUALS WITH CONVICTION RECORDS, http://www.lac.org/
toolkits/housing/housing.htm (provides examples of counseling 
provided by Oakland Housing Authority and the Portland Hous-
ing Center); See, e.g., California Welfare and Institutions Code 
§§ 5814(b) and 5814.5(b) (West 2007) (CA Department of Mental 
Health authorized to provide services to severely mentally ill 
individuals who are recently released from incarceration); see also 
CATERINA GOUVIS ROMAN AND JEREMY TRAVIS, URBAN INSTITUTE, TAK-
ING STOCK: HOUSING, HOMELESSNESS, AND PRISONER REENTRY 20 (2004) 
(funds for housing for homeless individuals with mental illness 
who are involved with the criminal justice system may be used 
for security deposits, rent, and repairs pending receipt of a Sec-
tion 8 voucher). 
81See, e.g., Department of Justice Weed and Seed program, http://
www.ojp.usdoj.gov/ccdo/programs/public_housing.html; see also 
CATERINA GOUVIS ROMAN AND JEREMY TRAVIS, URBAN INSTITUTE, TAK-
ING STOCK: HOUSING, HOMELESSNESS, AND PRISONER REENTRY 25 (2004) 
(Weed and Seed operates in some jurisdictions in conjunction with 
local PHAs. Some PHAs have used the program to link return-
ing prisoners, parolees, and probationers to social services and 
to assist these ex-offenders remain in public housing); id. at 87-88 
(describing a family-centered program that works with public 
housing residents to break cycles of criminal justice involvement).
82COUNCIL OF STATE GOVERNMENTS, PUBLIC HOUSING AUTHORITIES (PHAS) 
AND PRISONER RE-ENTRY (2005) available at: http://www.reentry-
policy.org/publications?states=&keyword=public+housing+ (Salt 
Lake County (Utah) Housing Authority partners with the county 
government to place individuals who have been released from jail 
directly into housing). 
8324 C.F.R. Part 983 (2007). A PHA may project-base up to twenty 
percent of its Housing Choice Vouchers Id. § 983.6. For any build-
ing that serves other than elderly or disabled, in general, no more 
than 25 percent of the units may have project-based voucher assis-

• apply for other federally assisted housing, such 
as Section 8 Moderate Rehab (SRO) housing, or 
Shelter Plus Care, that may be used for hous-
ing individuals with a criminal record who have 
been recently released and for whom no housing 
has been identifi ed.84

6.7.4 Policies of Other PHAs 
In order to convince a PHA to adopt a new policy, 

it is often helpful to identify other PHAs that have 
adopted similar policies. Several examples are refer-
enced in this Guide. In addition, it may be helpful to 
review policies of neighboring PHAs. Human Rights 
Watch found that the Salt Lake County PHA under-
takes individualized applicant reviews, while the Salt 
Lake City PHA, located in the same county, automati-
cally excludes applicants with minor offenses. Both 
PHAs claim that their policies increase safety.85 It is 
possible that neighboring PHAs may be convinced, by 
example, to adopt better policies. Even anecdotal infor-
mation may be persuasive. PHAs that undertake indi-
vidualized applicant reviews may have information 
demonstrating that despite a more inclusive admis-
sions policy, a proportionate increase in crime did not 
occur. Although no data is currently available address-
ing the issue of whether individuals with a criminal 
record admitted into public housing or the voucher 
program contribute to higher crime rates, a Port-
land State University study is researching the issue.86 

tance. Id. § 983.56. To exceed 25 percent, the housing must have 
supportive services. Id. § 983.56. Such housing could be developed 
for individuals, or families with members, who have a criminal 
record. For such housing, the PHA refers families who qualify 
for the services to the owner. Id. §§ 983.57(b)(3) and 983.261(b). 
Burlington, Vermont’s housing authority has such a set aside. See 
COUNCIL OF STATE GOVERNMENTS, PUBLIC HOUSING AUTHORITIES (PHAS) 
AND PRISONER RE-ENTRY (2005), available at: http://www.reentrypol-
icy.org/publications?states=&keyword=public+housing+. 
84See CATERINA GOUVIS ROMAN AND JEREMY TRAVIS, URBAN INSTITUTE, 
TAKING STOCK: HOUSING, HOMELESSNESS, AND PRISONER REENTRY 72-73 
(2004); COUNCIL OF STATE GOVERNMENTS, PUBLIC HOUSING AUTHORI-
TIES (PHAS) AND PRISONER RE-ENTRY (2005), available at: http://www.
reentrypolicy.org/publications?states=&keyword=public+housin
g+ (The Housing Authority of Portland, OR., provides 89 units of 
Shelter Plus Care (S+C), some of which are targeted to post-release 
individuals); see also programs administered by local YMCA or 
YWCA, which in some jurisdictions assist individuals with crimi-
nal records who were recently released from incarceration.
85HUMAN RIGHTS WATCH, NO SECOND CHANCE: PEOPLE WITH CRIMINAL 
RECORDS DENIED ACCESS TO PUBLIC HOUSING 38 (2004), available at: 
http://hrw.org/reports/2004/usa1104/usa1104.pdf.
86Id. 36-37. The study will track individuals with a criminal record 
living in Portland public housing for four to fi ve years.
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 6.7.5 Success Stories 
Stories detailing the successful reintegration of 

individuals with a criminal record and a period of 
incarceration may also help persuade PHAs to adopt 
more progressive policies. Residents may be a good 
source of information. In the employment context, 
one study found that after approximately seven years 
there is little to no distinguishable difference in risk of 
future offending between those with an old criminal 
record and those without a criminal record.87 More-
over, some employers have reported that new hires 
recently released from prison make some of the best 
workers because they are eager for the chance to work 
and motivated to succeed.88

6.8 Change Through Litigation
When admission policies are overly restrictive and 

efforts for administrative change are unsuccessful, 
litigation on behalf of clients may be advisable. Indi-
vidual plaintiffs and groups or classes of plaintiffs 
have been successful. 

6.8.1 Atlanta, Georgia
In Bonner v. Housing Authority of the City of 

Atlanta,89 applicants successfully challenged the 
Housing Authority of the City of Atlanta’s (HACA) 
admissions policy. Prior to the fi ling of Bonner, HACA 
automatically denied applicants who had any crimi-
nal history within the prior three years. The plaintiffs 
alleged that HACA summarily denied applicants 
with arrest records, individuals who had been acquit-
ted or rehabilitated through probation or parole, as 

87Megan C. Kurlychek, Robert Brame, Shawn D. Bushway, Endur-
ing Risk? Old CriminalRecords and Short-Term Predictions of Crimi-
nal Involvement, CRIME & DELINQUENCY (Mar. 2006) (available at:  
http://www.reentry.net/library/item.100735-Enduring_Risk_
Old_Criminal_Records_and_ShortTerm_Predictions_of_Crimi-
nal_In); Kurlychek, Brame, Bushway, Scarlet Letters and Recidivism: 
Does An Old Criminal Record Predict Future Offending?, 5 CRIMINOL-
OGY & PUBLIC POLICY 483-504 (Aug. 2006) (available at http://www.
reentry.net/search/item.100739-Scarlet_Letters_and_Recidi-
vism_Does_An_Old_Criminal_Record_Predict_Future_R).
88Jennifer Fahey, Cheryl Roberts & Len Engel, Employment of Ex-
Offenders: Employer Perspectives, (Crime and Justice Institute, Spon-
sored by the Massachusetts Executive Offi ce of Public Safety, Oct. 
31, 2006), available at: http://www.crjustice.org/cji/ex_offend-
ers_employers_12-15-06.pdf. 
89Bonner v. Housing Auth. of Atlanta, No. 94-376 (N.D. Ga. Nov. 8, 
1995) (unpublished consent decree) available as Exhibit 2 to this 
Chapter.

well as those charged with very minor offenses.90 
In an unpublished consent decree, HACA agreed 
to limit the review of criminal convictions to those 
obtained within fi ve years of the housing application, 
and to criminal offenses involving violence against 
persons or illegal drugs. HACA also agreed to take 
into consideration evidence of rehabilitation and to 
provide training to its staff regarding the new poli-
cies. The decree has served as a model for advocating 
on behalf of individuals with a criminal record across 
the state of Georgia.91

6.8.2 New York City, New York 
In the early 1990s, applicants sued the New York 

City Housing Authority (NYCHA) because they had 
been denied housing solely on the ground that they 
had been convicted of misdemeanors or non-criminal 
violations of the law.92 The parties reached a settle-
ment agreement under which NYCHA agreed to: 
reconsider certain ineligibility determinations, adopt 
an admissions policy that would consider whether an 
applicant would or would not be likely to interfere 
with other tenants so as to diminish their enjoyment 
of the premises by adversely affecting their health, 
safety, or welfare, the physical environment, or the 
fi nancial stability of the project, consider relevant fac-
tors, including the time, seriousness and frequency 
of the criminal activity, and consider mitigating cir-
cumstances, rehabilitation and other factors that 
may indicate a reasonable probability of favorable 
future conduct. Evidence of the offender’s rehabilita-
tion included documentation of a positive six-month 
record of enrollment in school, job training, a job, or 
a letter from the prosecutor’s offi ce or the sentenc-
ing judge that the offender has been rehabilitated.93 

90Bonner v. Housing Auth. of Atlanta, Shriver Center, Poverty 
Law Library, Clearinghouse No. 49,726, available at: http://www.
povertylaw.org/poverty-law-library/case/49700/49726.
91KAY RANDOLPH-BACK, COMMUNITY VOICES SERIES, PUBLIC HOUSING 
POLICIES THAT EXCLUDE EX-OFFENDERS: A HOUSE DIVIDED 10-11 (2007), 
available at: http://www.communityvoices.org/Uploads/Public_
Housing_Policies_Exclude_Ex-offenders_00108_00167.pdf (citing 
HUMAN RIGHTS WATCH, NO SECOND CHANCE: PEOPLE WITH CRIMINAL 
RECORDS DENIED ACCESS TO PUBLIC HOUSING, 59-60 (2004), available at: 
http://hrw.org/reports/2004/usa1104/usa1104.pdf.).
92Williams v. N.Y. City Hous. Auth., Nos. 94-4160 and 96-1595 
(S.D.N.Y. July 30, 1996) (stipulation of settlement), available at: 
http://www.probono.net/.
93NYCHA’s current policy is discussed more fully in LEGAL ACTION 
CENTER, HOW TO GET SECTION 8 OR PUBLIC HOUSING EVEN WITH A 



105

Chapter 6An Affordable Home on Re-entry

6.8.3 Old Town, Maine 
In Ouellette v. Housing Authority of Old Town, the 

plaintiff obtained a voucher from one PHA and then 
sought to transfer to the jurisdiction of another PHA. 
During the application/transfer process, he admitted 
to having a fi fteen-year old conviction for aggravated 
sexual assault. When, as a result, the voucher was 
denied, the applicant requested a hearing at which 
he was told that if he produced three documents, he 
could be considered eligible. When he was unable to 
produce one of the three documents because it was 
unavailable, his rejection was affi rmed. The appli-
cant then fi led suit challenging the PHA’s policy of 
rejecting all applicants who have committed a violent 
crime regardless of when the crime occurred. The 
court agreed with the plaintiff that the PHA violated 
the federal regulations because it failed to consider 
whether a reasonable time had passed since the date 
of the criminal acts. The court, therefore, remanded 
the case to the PHA for further proceedings consis-
tent with its ruling.94 The favorable decision resulted 
in reconsideration and admission of the plaintiff, but 
no corollary change to the PHA’s admission policy.95

6.8.4  Other Cases 
Other advocates have reported that they have suc-

cessfully negotiated settlements that changed a pol-
icy or forced the acceptance of an applicant when a 
PHA’s or owner’s policy was unreasonable or unfair. 
In Texas, advocates settled a case with a Section 8 
project-based owner who had a policy of rejecting 
all applicants with any prior drug-related criminal 
record.96 

The claims that may be alleged in admission or eli-
gibility cases include violation of federal statutes and 
regulations. The enforcement of such claims will vary 

CRIMINAL RECORD: A GUIDE FOR NEW YORK CITY HOUSING AUTHORITY 
APPLICANTS AND THEIR ADVOCATES (no date), available at: http://lac.
org/doc_library/lac/publications/How_to_Get_Section_8_or_
Public_Housing.pdf.
94Ouellette v. Housing Auth. of Old Town, No. Ap.-03-17, 2004 WL 
842412 (Me. Super. Ct., Penobscot County, Mar. 11, 2004). See also 
Chapter 2 for a discussion of reasonable time period.
95Although no change occurred with respect to the substantive 
admission policy, the PHA did alter its procedure with respect to 
appealing a denial of admission. Information provided by Amy 
Keck, Pine Tree Legal Assistance, July 2007.
96See _____ v. _______, (Travis County, Tex.) (draft complaint), 
included as Exhibit 3 of this Chapter.

depending upon the strength of the plaintiff’s case 
and the characteristics of the defendant. If it is a PHA, 
enforcement is pursuant to 42 U.S.C.A. § 1983; if the 
defendant is a private owner, enforcement is predi-
cated on the existence of a private right of action.97 
Principles of federal preemption may also apply.98 
There may also be state law claims under general 
recourse (under the theory that where there is a right, 
there is a remedy), declaratory relief, or consumer 
protection or unfair business practices statutes. If a 
PHA and a hearing are at issue, the claim may include 
a state-law review of agency action, administrative 
mandamus, and, depending upon the facts, a pos-
sible constitutional due process claim. 

In most cases, advocates have been able to negoti-
ate agreements prior to fi ling formal cases in court by 
using administrative hearings when they are avail-
able, or pre-hearing meetings at which they have pre-
sented mitigating or more favorable information. For 
example, in Denver, Colorado, advocates convinced 
a PHA not to evict a tenant who was a registered sex 
offender by informing the PHA that the tenant was 
eligible for an expungement of the criminal record 
and that an attorney had been engaged to assist 
with the expungement.99 Other examples of success-
ful resolution of claims include situations in which 
there is documentation of other mitigating factors, 
such as successful completion of drug rehabilitation 

97See NHLP, HUD HOUSING PROGRAMS: TENANT’S RIGHTS, Ch. 16 (2004 
and Supp. 2006-2007) (more information about legal theories 
regarding enforcement). 
98Lauren K. Saunders, Preemption as an Alternative to Section 1983, 
30 CLEARINGHOUS. REV. 703, 705 (Mar./Apr. 2005).
99Colo. Rev. Statutes Anno. (C. R. S. A.) § 16-22-103, CO ST § 16-
22-103 (West 2007) and email from Julianne Middleton, Colorado 
Legal Services (August and Sept 2007).

Advocates have reported that they have 
successfully negotiated settlements that 

changed a policy or forced the acceptance 
of an applicant when a PHA’s or owner’s 

policy was unreasonable or unfair.
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programs, engagement in work and volunteer activi-
ties in a correctional facility, and favorable letters 
from treating physicians.100

6.9 Local Ordinance Preventing 
Discrimination Against Individuals 
with Criminal Records

Two jurisdictions have included individuals with 
criminal records in their anti-discrimination ordi-
nances, thereby providing more comprehensive pro-
tections than federal or state civil rights laws. The 
City of Madison, Wisconsin enacted an ordinance 
preventing discrimination against an individual 
based upon an arrest or conviction record. However 
the ordinance does not prohibit refusal to rent “if the 
circumstances of the offense bear a substantial rela-
tionship to tenancy.” 101 Also an owner or PHA may 
be exempt from compliance with the ordinance, if 
they demonstrate a “justifi able fear for the safety of 
landlord or tenant property or for the safety of other 
residents or employees” which may include acts of 
“violence to persons such as murder, child abuse, sex-
ual assault, battery, aggravated assault, assault with a 
deadly weapon …. arson, vandalism, theft, burglary, 
[or] criminal trespass to a dwelling.”102 Signifi cantly, 
in most cases, the exemptions do not apply if two 
years have elapsed since the applicant or member 
of the tenant’s or applicant’s household was placed 
on probation, paroled, released from incarceration or 
paid a fi ne for offenses.

The City of Urbana, Illinois’ Code of Ordinances 
also prohibits discrimination by reason of “prior arrest 
or conviction record” without limitation regarding 
the criminal activity.103 The ordinance exempts state 
and local governments and agencies from coverage 
therefore the ordinance is not applicable to public 

100See, e.g., New York City Hous. Auth., Div. of Applicant Appeals, 
Public Housing Hearing, Report of Informal Hearing, Aug. 7, 
2007, No. 113-52-7732, copy available in Exhibit 3 to Chapter 5.
101MADISON, WIS. CODE OF ORDINANCES Ch. 39.03(1) and (4) ( (Renum-
bered by Ord. 12,039, Adopted 2-17-98) available at: http://www.
municode.com/resources/gateway.asp?pid=50000&sid=49.
102Id.
103Urbana, Ill, Code of Ordinances, Ch. 12 Art. III. Div. 1, §§ 12-37 
and 12-64, (Ord. No. 7879-92, § 1(29), 4-24-79; Ord. No. 9798-49, § 1, 
10-6-97) available at: http://genderadvocates.org/links/urbana.
html or http://www.city.urbana.il.us/urbana/city_code/11500000.
HTM.

housing.104 Nevertheless, the ordinance should apply 
to other federally assisted housing and to owners of 
housing assisted by the voucher program. There is no 
reported case law interpreting either the Illinois or 
Wisconsin ordinances.

104Id. 12-105(d).
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Public Housing – Model Admission Rules on Criminal Activity

1. The Pubic Housing Authority (PHA) shall prohibit admission of a household for three 
years from the date of the eviction, if any household member has been evicted from 
federally assisted housing for drug-related criminal activity. 

 However, the PHA shall admit the household if the PHA determines: 

  (i) The evicted household member who engaged in drug-related criminal activity 
has successfully completed a supervised drug rehabilitation program approved 
by the PHA; or 

  (ii) The circumstances leading to the eviction no longer exist (for example, the 
criminal household member has died, is imprisoned, or is no longer a member 
of the household). 

2. The PHA shall prohibit admission of a household if the PHA determines that any 
household member is currently engaging in illegal use of a drug.

3. The PHA shall prohibit admission of a household if the PHA determines that any 
household member has engaged in the illegal use of a drug recently enough to justify 
a reasonable belief that the behavior is current, which means that any household 
member has engaged in the illegal use of a drug within one month before the 
admission decision. 

4. The PHA shall prohibit admission of a household if the PHA determines that it has 
reasonable cause to believe that a household member's illegal use or pattern of illegal 
use of a drug, during the one month period before the admission decision, may 
threaten the health, safety, or right to peaceful enjoyment of the premises by other 
residents.  The PHA shall not prohibit admission of a household under this criterion 
if, at the time of the admission decision, the household member, who engaged in the 
illegal use or pattern of illegal use of a drug, is a participant in good standing in a 
supervised drug rehabilitation program approved by the PHA.

5. The PHA shall prohibit admission of a household if any household member has ever 
been convicted of drug-related criminal activity for the manufacture or production of 
methamphetamine on the premises of federally assisted housing. 

6. The PHA shall prohibit admission of a household if any member of the household is 
subject to a lifetime registration requirement under a state sex offender registration 
program.  In the screening of households, the PHA shall perform necessary criminal 
history background checks in the state where the housing is located and in other states 
where household members are known to have resided.  

Chapter 6: Exhibit 1
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2

7. The PHA shall prohibit admission of a household if the PHA determines that it has 
reasonable cause to believe that a household member's abuse or pattern of abuse of 
alcohol, during the one month period before the admission decision, may threaten the 
health, safety, or right to peaceful enjoyment of the premises by other residents.  

8. The PHA may prohibit admission of a household if it determines that any household 
member is currently engaging in: 

  (a) Drug-related criminal activity, as defined in 24 C.F.R. § 5.100; or 

  (b) Violent criminal activity, as defined in 24 C.F.R. § 5.100. 

 With respect to these categories of criminal activity, currently engaging in means that 
the individual has engaged in the behavior recently enough to justify a reasonable 
belief that the individual's behavior is current, which means that the individual has 
engaged in the criminal activity within three months before the admission decision.     

The PHA shall not prohibit admission of a household under this criterion if, at the 
time of the admission decision, the household member, who engaged in the drug-
related criminal activity, is a participant in good standing in a supervised drug 
rehabilitation program approved by the PHA. 

Where applicable, the PHA may determine that an individual is not currently 
engaging in these categories of criminal activity based on the individual’s 
certification and/or supporting information from such sources as a probation officer, 
landlord, neighbor, social service agency worker, or criminal records.  

9. The PHA may prohibit admission of a household for three years from the date of  
conviction, if any household member has been convicted for any of the felony crimes 
listed below. 

(i)  Homicide; 

(ii)  Rape, sexual assault, sexual battery, gross sexual imposition, and, insofar as they 
 are felonies committed against a minor, child pornography, corruption of a 
 minor, child endangerment, and child enticement; 

(iii) Arson; 

(iv)  Kidnapping, abduction. 

10. In determining whether to deny admission for illegal drug use or a pattern of illegal 
drug use by a household member who is no longer engaging in such use, or for abuse 
or a pattern of abuse of alcohol by a household member who is no longer engaging in 
such abuse, the PHA shall consider whether such household member is participating 
in or has successfully completed a supervised drug or alcohol rehabilitation program, 
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or has otherwise been rehabilitated successfully.  For this purpose, the PHA may 
require the applicant to submit evidence of the household member's current 
participation in, or successful completion of, a supervised drug or alcohol 
rehabilitation program or evidence of otherwise having been rehabilitated 
successfully. 

11. In the event that the PHA receives unfavorable information with respect to a 
household member, and the information may cause the PHA to deny admission under 
a criterion (or criteria) contained in paragraphs 1 through 10, above, the PHA shall 
give consideration to the time, nature, and extent of the household member's conduct 
(including the seriousness of the offense). 

 The PHA shall give consideration to factors that might indicate a reasonable 
 probability of favorable future conduct.  For example, it shall give consideration to: 

  (i) Evidence of rehabilitation; and 

  (ii) Evidence of the household member’s (or household’s) participation in, or 
willingness to participate in, social service or other appropriate counseling 
service programs and the availability of such programs. 

 The PHA shall also give consideration to: 

  (a) The adverse effect of denial of admission on the community; and 

  (b) The adverse effect of denial of admission on household members not involved 
in the offending action. 

12. The unfavorable information that the PHA may consider, in determining whether to 
prohibit admission of a household under a criterion (or criteria) contained in 
paragraphs 1 through11, above, shall be limited to the reliable, credible, and verified 
information that the PHA has received.  The PHA shall not rely upon unfavorable 
information that it receives from an anonymous or unknown source.  The PHA shall 
not rely upon unfavorable information that it receives from a second-hand source, 
unless the information is furnished by an agency or entity that maintains such 
information in the normal course of its business and the information is based on an 
original source who had first-hand knowledge, is reliable, and is credible.  The PHA 
shall not rely upon unfavorable information that it receives from an individual, in the 
form of an individual’s statement (oral or written), unless the household has an 
opportunity to confront and cross-examine the individual during an informal hearing, 
before the PHA makes a final decision on the admission of the household. 

13. The PHA shall make its decision, with respect to the criteria that are contained in 
paragraphs 1 through 12, above, based on a preponderance of the evidence, with the 
burden of proof on the PHA to establish any grounds for denial of admission. 

Chapter 6: Exhibit 1
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14. With respect to any household that otherwise would be denied admission under a 
criterion (or criteria) contained in paragraphs 1 through 13, above, the PHA shall 
provide the household with an opportunity (and notice of the opportunity) to exclude 
the household member who has participated in, or been culpable for, the action on 
which the denial would be based.  If the household then excludes that household 
member, the PHA shall not deny admission to the household under that criterion (or 
those criteria). 

Chapter 6: Exhibit 1
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 I 

IN THE
FOR THE

UNITED STATES DISTRICT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

'QUENTELLA P. BONNER and
JAMES CHARLES RAPLEY JR.,
individually and on behalf of
all others similarly situated,

Plaintiffs,

CIVIL ACTION

THE HOUSING AUTHORITY FILE NO.:
OF THE CITY OF ATLANTA,
GEORGIA, and RENEE LEWIS
GLOVER, in her official
capacity as the Executive
Director of the Housing
Authority of the City of
Atlanta, Georgia,

Defendants.

CONSENT ORDER

Presently pending are the Plaintiff's Motion to Compel

Discovery, and the Motion to Intervene James Charles Rapley Jr. as

a named plaintiff. The Plaintiff, the Defendants, and the proposed

Intervenor having come to a resolution of the issues in this case,

IT IS HEREBY ORDERED AND ADJUDGED as follows:

I. MOTION TO INTERVENE

1. The Motion to Intervene James Charles Rapley Jr. as a

named plaintiff in this action is hereby GRANTED. The Clerk is

directed to enter James Charles Rapley  name upon the docket

as of this date, and to note that the style of this case will be as

shown above until further order of the Court.

Chapter 6: Exhibit 2
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2. The original motion of September 29, 1994, moved to

intervene Rapley as well as Richard Blalock Jr. However, on

November 16, 1994, Blalock's death was suggested on the record.

Accordingly, as regards Richard Blalock Jr., this motion is DENIED.

II. MOTION TO COMPEL DISCOVERY

There being no further unresolved substantive issues in this

action, the Plaintiffs' Motion to Compel Discovery is moot and

accordingly is hereby DENIED without prejudice.

III. CRIMINAL HISTORY SCREENING

To the extent that Defendant Housing Authority of the City of

Atlanta, Georgia screens applicants for admission to its

conventional public housing program for their criminal records, the

Plaintiffs and Defendants agree as follows:

A. DEFINITIONS

1. As used in this Order, the terms "criminal history" and

"criminal record" shall be synonymous, and shall mean the fact of

having committed a criminal offense under the laws of the United

States or any foreign country, any state of the United States, or

any city, county, or other municipal authority, or having been

convicted, suspected, or otherwise accused of having committed a

criminal offense, or being regarded as having such a criminal

history or criminal record.

2. As used in this Order, the terms "hearing" and "informal

review" are synonymous and refer to administrative proceedings held

by HACA.

2
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B. APPLICATIONS FOR PUBLIC HOUSING

1. In its Application for Admission to the conventional

public housing program, HACA will use the language in Exhibit "A"

of this Consent Order to question applicants regarding their

criminal histories and warn them of the consequences of providing

false information in this regard. For a period of eighteen months,

there shall be no variation in this language unless the Plaintiffs'

counsel agrees in writing to such changes. This paragraph shall

not apply to changes required by future statutes or federal

regulations, or changes to other parts of the application thought

desirable by HACA, provided that Plaintiffs' counsel have an

opportunity to review and comment on any such changes made within

one year of the entry of this Order.

2. HACA shall amend, subject to its Board of Commissioners'

and the U.S. Department of Housing and Urban Development's ("HUD")

approval, its Admissions and Continued Occupancy Policy regarding

the taking of applications for admission to public housing as

provided in Exhibit  to this Consent Order.

3. All persons who apply for admission to  public

housing program shall, if any so request, be counselled as to their

rights and obligations under this Consent Order. Applicants shall

also be orally advised to complete that portion of their

applications regarding their criminal histories with the utmost

candor, and to disclose all information whose relevance they

question.

3
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TRAINING OF HACA EMPLOYEES

Within thirty (30) days of the entry of this Consent Order,

HACA shall conduct a training program for all of its employees who

accept applications for public housing or who are involved in the

screening of public housing applicants' criminal records, regarding

their obligations under this Consent Order. Thereafter, all

employees new to such positions shall likewise be trained before

beginning their duties, and all such employees shall annually be

re-trained regarding their obligations under this Consent Order.

D. CRIMINAL HISTORY SCREENING OF PUBLIC HOUSING APPLICANTS

1. HACA may only screen its applicants for criminal offenses

which have occurred within five years preceding the date of an

application for housing, and for any criminal offenses involving

violence against persons or illegal drugs without regard to a time

limitation.

2. Whenever HACA, in processing a public housing

application, reasonably determines that an applicant or a proposed

household member of an applicant has a criminal record which may

indicate a threat to the health, safety, or welfare of other

residents of HACA, and HACA proposes to deny this application on

this basis, HACA shall send to the applicant the Suitability Denial

Notice annexed- hereto as Exhibit For a period of one year

from the entry of this Consent Order, HACA shall not make any

changes to this form without the written consent of the Plaintiffs'

counsel. Under the section labeled "past criminal history," HACA

4
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shall provide, for each charge which is the proposed basis for

denial of the application, the name of the charge, the date of the

arrest, the county and state of the charge, and, if known, the

court, disposition, and date of disposition of the charge,

attaching additional paper to the form as necessary. In lieu of

completing this section of the form, HACA may complete the section

with the words "see attached" or their equivalent, and attach to

the form a photocopy of the printout from the Georgia Crime

Information Center or whatever other authority has provided the

criminal record information to HACA, so long as HACA provides

written notice to the applicant of the specific charges listed on

the attached form that HACA is relying upon to deny the

application.

3. HACA shall enclose with this suitability denial notice

the Hearing Request Form annexed hereto as Exhibit  for the

applicant to request an informal review on the denial of the

application. For a period of one year from the entry of this

Consent Order, HACA shall not make any changes to this form without

the written consent of the Plaintiffs' counsel.

4. The applicant shall have no fewer than ten (10) days to

request an informal review or hearing on this issue. The applicant

may do so with the form provided or by any other writing sufficient

to notify HACA of the applicant's identity and desire for an

informal review or hearing. If the deadline for requesting an

informal review or hearing falls upon a Saturday, Sunday, or 
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holiday, a request received by HACA on the next working day shall

be considered timely. If the applicant presents himself or herself

in person to HACA within the prescribed period and requests an

informal review or hearing on the issue, HACA shall assist the

applicant in completing a hearing request form, or otherwise

memorializing in writing the applicant's oral request for a

hearing; however, no request shall be considered timely unless it

is in writing. No timely written request for an informal review or

hearing shall be denied by HACA because of a minor or technical

deficiency; however, the written request must clearly request a

hearing or informal review.

5. Upon the applicant's request for a hearing or review,

HACA shall, within a reasonable time, schedule an informal review

or hearing and notify the applicant of the date, time, and location

of the hearing or review by means of the Hearing Notification Form

annexed hereto as Exhibit For a period of one year from the

entry of this Consent Order, HACA shall not make any changes to

this form without the written consent of the Plaintiffs' counsel.

The applicant shall be given no less than seven (7) days advance

notice of the date, time, and place of the informal review or

hearing.

6. An applicant who has requested an informal review or

hearing shall have the right to examine his or her application file

in the possession of HACA and to copy any relevant documents. HACA

may charge a reasonable cost for copying, not to exceed the rates

6
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prescribed by the Georgia Open Records Act, O.C.G.A.  50-18-71.

E. INFORMAL REVIEWS OR HEARINGS

1 . All informal reviews or hearings shall be heard by an

impartial hearing officer who has not had any prior role in

processing the applicant's application.

2. All informal reviews, at the option of HACA, may be tape

recorded.

3. At informal reviews or hearings, the applicant shall have

the right to be represented by counsel, to cross-examine any

witnesses, and to present any relevant evidence.

4. If the information obtained by HACA regarding the

applicant's criminal record includes the disposition of the

criminal case(s), the issues at the informal review relating to the

applicant's criminal record shall be limited to the circumstances

of the criminal case(s); the severity of the applicant's conduct;

the presence of mitigating or aggravating circumstances; whether

the criminal conduct indicates that the applicant would, if

admitted to public housing, pose a danger to the health, safety, or

welfare of other residents of HACA; whether the applicant has,

since the criminal case, been rehabilitated so as not to pose such

a danger; whether there are other facts which would prevent the

applicant from posing such a danger, as, for instance, physical

incapacity; and any other factors which may be required by HUD

regulations.

5. If the information so found by HACA regarding the

7
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applicant's criminal history reveals that the applicant has in the

past been arrested, but does not reveal the disposition of the

criminal case, and the applicant, at the informal review, admits

that this arrest resulted in a conviction or guilty plea for the

charged offense, the hearing officer may only consider the issues

outlined in Section III(E), Paragraph 4,  and shall not,

without reasonable cause, require the applicant to provide

additional information regarding that criminal conviction or guilty

plea.

6. If the information obtained by HACA regarding the

applicant's criminal history reveals that the applicant has in the

past been arrested, but does not reveal the disposition of the

criminal case, the hearing officer in his or her discretion may, in

addition to considering the issues outlined in Section III(E),

Paragraph 4, request in writing that the applicant produce

documentation showing the disposition of the criminal case at

issue. A noncertified copy of the verdict, judgment, dismissal,

order of  prosequi, or other final disposition from the

appropriate court shall be sufficient for this purpose, as shall a

letter from any attorney who represented the applicant or who is

employed by the law firm which represented the applicant in this

criminal proceeding explaining the disposition of the case. The

applicant shall have no fewer than thirty (30) days to do this, and

that period shall be extended upon the applicant's showing of good

cause. If this documentation is not provided to the hearing

8
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officer within the specified time, the hearing officer shall not

automatically deny the application but shall issue a decision based

upon the evidence presented and considering whether it demonstrates

the applicant's suitability for admission, even in the absence of

the requested documentation. In no event shall the applicant be

required to provide records when this is impossible, for instance,

if the court records have been destroyed.

7. In cases where the information regarding the applicant's

criminal history provided to HACA reveals, or the applicant admits,

that there is presently pending a criminal case against the

applicant, the hearing officer shall consider the issues outlined

in Section III(E), Paragraph 4, If the hearing officer

decides that, notwithstanding the  of the criminal case,

the applicant does not pose a threat to the health, safety, or

welfare of other residents of HACA, the application shall be

approved and the applicant admitted. An application may be denied

if a criminal case is pending, provided that the hearing officer

determines that the applicant would pose a threat to the health,

safety or welfare of other residents of HACA.

8. In cases where HACA requires the applicant to produce

additional documentation of the disposition of his or her criminal

case, the applicant shall be given information on how to do this

and shall also be provided the names of agencies in metropolitan

Atlanta capable of assisting in this process. This shall include,

but not be limited to, the Atlanta Legal Aid Society, Inc.

9
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FALSIFICATION OF APPLICATION IN-FORMATION

1 . It shall be a ground for denial of an application for

admission to public housing with HACA if an applicant provides

false information regarding his or her criminal record on his or

her application for admission or at his or her informal review or

hearing, provided that no application shall be denied for this

reason unless the falsification was intentional. Falsification is

"intentional" if the information contained on the application is

inaccurate and the applicant does not provide an acceptable excuse

for the misinformation.

2. HACA may deny an application on this ground; however, the

applicant has the right to an informal review or hearing of this

issue, pursuant to Section III(E), Paragraphs 1 through 3, 

3. At the informal review or hearing on this issue, the

hearing officer shall consider, in deciding whether the

falsification of information was intentional, whether the applicant

understood the questions asked of him or her in his or her

application for public housing; whether the applicant understood or

should have understood the precise legal disposition of the

criminal cases against him or her; whether the applicant remembered

or should have remembered his or her criminal record at the time of

his or her application; whether the applicant was properly assisted

in completing his or her application form by HACA staff; and all

other relevant issues. The hearing officer shall also consider the

applicant's literacy, mental capacity, and proficiency in the

10
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English language, and any other mitigating circumstances.

G. INFORMAL REVIEW OR HEARING DECISIONS

1 . The applicant shall be provided a written decision within

ten (10) days of the informal review. If the hearing officer

requested the applicant to submit additional information pursuant

to Section III(E), Paragraph 6, the decision shall be

provided within ten (10) days of the date the additional

information was submitted, or was due if not submitted, whichever

comes first.

2. If the hearing officer's decision is to deny the

application, the hearing decision shall set forth the reasons in

detail.

3. If an applicant fails to attend his or her informal

review and the hearing officer denies the application on this

basis, the applicant shall be notified of this in writing within

ten (10) days of the scheduled hearing date. HACA shall reopen the

matter and schedule a new informal review upon the applicant's

showing of good cause for failure to attend the previous informal

review, provided that the request is made within thirty (30) days

after the date of the decision. For purposes of this paragraph,

"good cause" shall be narrowly construed.

H. RELIEF FOR CLASS MEMBERS

1 . Within fifteen (15) days of the entry of this Consent

Order, HACA shall mail ("Initial Mailing") to each class member who

has not been admitted to HACA public housing, at his or her last

11
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known address, the form annexed hereto as Exhibit  along with

a Hearing Request Form (Exhibit 

a. If, within thirty (30) days of the Initial Mailing, any

notices are returned to HACA as undelivered, or HACA otherwise

learns that a class member did not receive notice of the

settlement, HACA shall, within forty-five (45) days of such

receipt or notice, attempt to locate each unnotified class

member by using each of the following methods as necessary:

1) Telephoning any and all telephone numbers on file for

that applicant;

2) Contacting the Metro Atlanta Task Force for the

Homeless, and all Fulton and  County offices of the

Division of Family and Children Services, the Social

Security Administration, and the Child Support Recovery

Unit;

3) Contacting all municipal, state, and federal

correctional facilities in Fulton and  counties,

including but not limited to prisons, jails and pretrial

detention facilities, probation and parole offices,

halfway houses, detention centers, and diversion centers;

4) Contacting the facilities holding federal prisoners

in Douglas and  counties; and

5) Hiring a skip tracer to locate all remaining class

members using whatever reasonable methods are usually

employed in the skip tracing industry. In any event, the
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NHLP does not have page 13 of this opinion and has not been successful in securing a
copy.
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admitted to public housing program, will be so admitted and

placed on active waiting list based upon the date of their

original application for admission.

J. MONITORING

1. HACA will provide Plaintiffs' attorneys the following

information within 120 days after the entry of this Consent Order:

a. The number of notices sent pursuant to Section

Paragraph 1, 

b. The number of applicants who, in response to the

mailed notices, or other efforts undertaken by HACA, requested

informal reviews of their criminal history denials;

C. The number of applicants who failed to attend

informal reviews requested in response to the aforementioned

notices;

d. The number of applicants whose applications were

approved or denied pursuant to an informal review requested in

response to the aforementioned notices; and

e. Copies of all denial notices sent to class members

who requested an informal review.

2. For one year after the entry of this Consent Order, HACA

shall provide Plaintiffs' attorneys with monthly reports regarding

the processing of applications for all persons denied housing based

on an alleged criminal history. These reports shall include:

a. The total number of public housing applications

received that month;

14
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b. The number of applicants denied admission that month

due to an alleged criminal history;

C . The number of those applicants who requested

informal reviews of their denials;

d. Of the applicants who requested informal reviews of

their denials, the number who failed to appear at their

informal review;

e. The number of persons who, at their informal review,

were requested to submit additional information pursuant to

Section III(E), Paragraph 6 of this Consent Order;

f. The number of persons who were admitted to public

housing after an informal review of this issue; and

The number of persons who were denied admission to

public housing after an informal review of this issue.

This information shall account for applications carried over from

one month to the next.

3. For one year after the entry of this Consent Order, HACA

shall provide to the Plaintiffs' counsel copies of all denial

notices sent to persons whose applications are denied based upon an

alleged criminal history. Said notices shall be provided on a

monthly basis.

4. For one year after the entry of this Consent Order, HACA

shall allow Plaintiffs' counsel to have access, subject to

agreement among counsel as to reasonable times, places, and manners

of access, to all files and records maintained by HACA for every

15
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Chapter 6: Exhibit 2

person whose application is denied based upon an alleged criminal

history.

K. ATTORNEY FEES

Defendants will pav to Plaintiffs' counsel attorney fees of

$12,000.

L. COSTS

Each party shall bear its own costs.

M. EFFECT OF CONSENT ORDER

This Consent Order shall terminate further proceedings in this

matter other than proceedings in the nature of the enforcement or

 of  of this 

IT IS SO ORDERED this , 1 9 9 5 . d a y of

 Stat&s
Northern District of

[SIGNATURES CONTINUED  NEXT PAGE]
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CONSENTED TO:

PAUL OWENS
Georgia Bar No. 632130

STEVEN D. CALE'Y
Georgia Bar No. 102866

DENNIS GOLDSTEIN
Georgia Bar No. 300250
Attorneys for Plaintiffs

ATLANTA LEGAL AID SOCIETY, INC.
151 Spring Street, N.W.
Atlanta, Georgia 30303-2097
(404) 614-3903
Fax (404) 614-3997

 ALLEN
Georgia Bar No. 236926
Attorneys for DefendantsAttorneys for Defendants

Office of General Counsel
HOUSING AUTHORITY OF THE CITY OF ATLANTA, GEORGIA
739 West Peachtree Street, N.E.
Atlanta, Georgia 3 0 3 6 5
( 4 0 4 )  8 1 7 - 7 2 1 7
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APP  FOR HOUSING IN JSIONS

IV. CRIMINAL ACTIVITY:

A. Have you or any family member(s) listed on this Application been involved in any criminal
activity/conduct that might adversely affect the health safety or welfare of HOUSING AUTHORITY

, OF THE CITY OF ATLANTA RESIDENTS.
Yes

EXAMPLES OF CRIMINAL ACTIVITY/CONDUCT INCLUDE BUT ARE NOT LIMITED TO:

1. Homicide/Murder
2. Rape or child molesting
3. Burglary/Robbery/Larceny
4. Threats or harassment
5. Destruction of property or vandalism
6. Assault or fighting
7. Drug trafficking/use/possession
8. Child abuse/domestic violence
9. Public intoxication/drunk  disorderly
10. Receiving stolen goods
11. Fraud
12. Prostitution
13. Disorderly conduct
14. Other (Specify)

(Please Check All Which Apply)

IF YOU HAVE BEEN INVOLVED IN ANY OF THE ABOVE CRIMINAL ACTIVITIES GIVE ITEM
NUMBERED ()  AND EXPLAIN BELOW. If  addit ional  space is  needed please write  on
the back of this page or attach additional sheets.

B.

C.

Have you or has anyone listed on your application been accused of, convicted or pled guilty to any of
the crimes listed above? Yes  

Have you or has anyone listed on your application been convicted within the last five (5) years of a
felony? Yes  

A FELONY IS ANY CRIME WHOSE MAXIMUM PUNISHMENT IS MORE
 THAN ONE YEAR IN A FINE OF MORE THAN

EXHIBIT A

No

No

*
*
*
*
*
*
*
*
*
*
*
*
*
*
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D.

E.

F.

G.

Have you or has anyone listed on your application ever been convicted of murder, rape, armed
robbery, child abuse/molestation, and drug-related felony, or any other violent crime?

Cl Yes No

 you or is anyone listed on your application currently facing any criminal charges?
Yes No

Are you or is anyone listed on your application currently facing any felony charges?
  

If you answered “Yes” to any of the above questions, then answer the following:

1. List the criminal charges or activity, the date, and the court disposition (waiting for court date,
dismissed, continued, probation, sentence served, etc.) If additional space is needed please
write on the back of this page or attach additional sheets.

2. List who (which family member(s)) was/were involved in each case. If additional space. is
needed please write on the back of this page or attach additional sheets.

3. Explain why this does not show that you are a threat to the health, safety, or welfare of other
residents. You mav exnlain the circumstances of the case. that the case is so old or is
serious  to show that  are a threat. that vou have been rehabilitated. or  other
favorable information. If additional space is needed please write on the back of this page or
attach additional sheets.
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I/WE REALIZE THAT THE HOUSING AUTHORITY OF THE CITY OF ATLANTA WILL VERIFY
ANY INFORMATION PROVIDED BY ME/US IN THIS APPLICATION. I/WE HEREBY WAIVE AND
RELEASE ANY RIGHTS I/WE MAY HAVE OR ASSERT AGAINST THE HOUSING AUTHORITY OF
THE CITY OF ATLANTA BY VIRTUE OF ITS RELIANCE ON INFORMATION PROVIDED BY
OUTSIDE INVESTIGATORY OR INFORMATIONAL AGENCIES, INCLUDING, BUT NOT LIMITED
TO, CREDIT REPORTING AGENCIES AND GEORGIA CRIME INFORMATION CENTER, FORMER
LANDLORDS, AND STATE WAGE INFORMATION AGENCY OR BY VIRTUE OF THE
DISSEMINATION OF INFORMATION TO ME VIA CORRESPONDENCE DIRECTED TOWARD
ME/US AT THE ADDRESS LISTED ON PAGE ONE OF THIS APPLICATION.

I/WE CERTIFY THAT IF SELECTED TO RECEIVE ASSISTANCE, THE UNIT I/WE OCCUPY W-ILL
BE MY/OUR ONLY RESIDENCE. I/WE UNDERSTAND THAT THE ABOVE INFORMATION IS
COLLECTED TO DETERMINE MY/OUR ELIGIBILITY AND SUITABILITY FOR HOUSING
ASSISTANCE. I/WE AUTHORIZE THE ATLANTA HOUSING TO VERIFY ALL INFORMATION
PROVIDED ON THIS APPLICATION AND TO CONTACT PREVIOUS OR CURRENT LANDLORDS
OR OTHER SOURCES FOR CREDIT AND VERIFICATION INFORMATION RELEASED TO
APPROPRIATE FEDERAL, STATE OR LOCAL AGENCIES. I/WE CERTIFY THAT THE
STATEMENTS MADE IN THIS APPLICATION ARE TRUE AND COMPLETE TO THE BEST OF OUR
KNOWLEDGE AND BELIEF.  UNDERSTAND THAT FALSE STATEMENTS OF INFORMATION
ARE PUNISHABLE UNDER FEDERAL LAW. AND THAT I/WE MAY BE DENIED HOUSING FOR
ANY FALSE STATEMENTS OR FAILURE TO ATTEND PRE-OCCUPANCY TRAINING. IF DENIED,
I/WE HAVE A RIGHT TO AN INFORMAL REVIEW AND THE RIGHT TO BE REPRESENTED BY
LEGAL COUNSEL OF MY/OUR CHOOSING.

SIGNATURE OF HEAD OF HOUSEHOLD: DATE:

SIGNATURE OF SPOUSE: DATE:

HACA REPRESENTATIVE: DATE:
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3-4. SUITABILITY FOR TENANCY.

HACA will evaluate each applicant to determine whether the applicant would be
reasonably expected to have a detrimental effect on the other residents or on the
development site. HACA will deny admission to any applicant whose habits and practices
may be expected to have a  effect on other residents or on the development
site.

 for

A. Applicants will be appropriately screened by the Department of Resident Selection
and  Applicants who fall into one of the following categories may (on
an individual basis) be declared unsuitable for occupancy. Before such

determination is made, consideration shall be given to favorable changes in the
behavior pattern of the applicant, length of time since the latest offense and other
extenuating circumstances that indicate the applicant would or could be a
responsible resident.

1. Historv of serious or consistent criminal

 Applicant may be denied on the basis of a criminal history if the
applicant has a criminal record which indicates future behavior which
poses a threat to the health, safety, peaceful environment, or welfare of
other residents and/or employee(s) of the  An application may not
be denied for a case more than five years old unless that case involved
murder, rape, armed robbery, child abuse/molestation, violence (e.g.,

 assault), and/or drugs.

2. Drug-or alcohol abuse.

3. Pattern of violent behavior.

4.  of chronic  in rent

5. Records of serious disturbances of  destruction of
or other disruptive or dangerous behavior.

6.  or hazardous housekeeping.

B. Notification of

1. The  shall promptly notify any applicant  as having failed
suitability, the basis for such a determination, and shall provide the
applicant upon request, (within a reasonable tune after the determination

Chapter 6: Exhibit 2
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is made) with an opportunity for an informal hearing on such
determination.

2.

3.

When a determination has been made that an applicant is eligible and
satisfies all requirements for admission, including the resident screening
and selection criteria, the applicant shall be notified of the approximate
date of occupancy in so far as that date can be reasonably determined.

If the applicant fails to request a hearing within the specified time of ten
(10) days, the applicant will be removed  the Active Waiting List and
the record will be placed in the Denied File.

Chapter 6: Exhibit 2
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Housing Authority of the City of Atlanta

“Helping People  Themselves” (404) 892-4700

DATE COMMISSIONERS

SUITABILITY DENIAL
JOHN SWEET

 WARE
Vice

BEVERLY ADAMS

Dear Bedroom Size MURIEL FRANKLIN
CECIL PHILLIPS

FRANK SKINNER

We regret to inform you that your request to participate in the Conventional Public
Housing Program has been denied for suitability, for the reason(s) listed below:

DR. CHARLES E. WELLS

RENEE LEWIS GLOVER
 Director

Previous Tenancy (Rent Paying History) Code
0 Previous Tenancy (Conduct) Code
0 Past Criminal History
0 Previous Credit History
0 Misrepresentation and/or Fraudulent Information
0 Failed Pre-Occupancy
0 Other, specify

You have the right to an informal review, if you disagree with this decision. Reviews are held by
appointment only. You have ten (10) days from the date of this letter to request a review in writing
(form attached) or you may make your request in person at our office. If we have not heard from
you within ten (10) days, your application will be deleted from the Active Waiting List.

At the Hearing you have the following rights:

1. To have the case heard by an impartial hearing officer.

2. To present evidence showing mitigating circumstances, that the crime is not serious
enough to keep you out of public housing, or that you have been rehabilitated.

3. To present evidence in your behalf, challenge the evidence presented against you,
and cross-examine any witnesses. You should therefore bring any witnesses or
documents in your favor to your hearing.

4. To be represented by the counsel of your choice.

Rev. 4195

EXHIBIT C

739 West Peachtree Street, N.E. Atlanta, GA 30365
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Suitabilitv Denial
Page

Request for informal reviews should be addressed to:

Office of Resident Selection and Assignment
Housing Authority of the City of Atlanta
739 West Peachtree Street, NE  1st Floor
Atlanta, Georgia 30365
ATTN: Ed Aaron

Upon receipt of your request, you will receive a letter informing you of your hearing date and time.

Please bring to the hearing any explanations for your position including the disposition of your case,
dismissal(s), non-conviction(s) and letters of support (from Probation Officers, Social Workers,
Rehabilitation Center(s), Physician(s), etc.). If you would like a lawyer but cannot afford one, you
may contact Legal Aid. If you would like a lawyer but do not know of one, you may contact the
Lawyer’s Referral Service.

If you have any questions please contact Deborah Potier at 8 17-7280.

Sincerely,

Housing Occupancy Specialist
Office of Resident Selection and Assignment

Attachment:

EXPLANATION OF SUITABILITY DENIAL

 (e.g. incidents/charges/disposition, etc.)

Hearing Request Form

xc: Applicant File
Rev. 41’95
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 REQUEST 

DATE NAME ON APPLICATION
HEAD OF HOUSEHOLD

NAME OF PERSON REQUESTING SOCIAL,
HEARING

ADDRESS APPLICATION DATE

CITY STATE/ZIP TELEPHONE

, hereby request an informal review pertaining to the denial
for Admission, dated . Please check the reason(s) for the denial:

PUBLIC HOUSING ELIGIBILITY
Annual Income Exceeds Income Limit
Failure to meet minimum age requirement
Failure to report income
Failure to provide Social Security Number or certification.

PUBLIC HOUSNG SUITABILITY
Previous Tenancy (Rent Paying History) Code
Previous Tenancy (Conduct) Code
Past  H i s t o r y

Previous Credit History
Misrepresentation and/or Fraudulent Information
Other, specify:

SECTION  ELIGIBILITY
Previous Tenancy (Public
Previous  (Public Housing)

Code
Outstanding

OTHER

Sincerely,

Applicant’s Signature

xc: Applicant file

Rev.4195

 D
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Housing Authority of the City of Atlanta

“Helping People  Themselves” (404) 892-4700

TO:
APPLICANT
HEARING NOTIFICATION

COMMISSIONERS

JOHN SWEET

 WARE
Vice

BEVERLY ADAMS
MURIEL FRANKLIN

BEDROOM SIZE: CECIL PHILLIPS
FRANK SKINNER

DR. CHARLES E. WELLS

DEAR  LEWIS GLOVER

Your letter requesting an informal hearing has been received. The hearing has been scheduled as
follows:

Date: Time:

Location: 739 West Peachtree Street. Atlanta. GA 30365
1 st Floor  Office of Resident Selection  Assignment

Please notify me upon receipt of this letter if this time is inconvenient for you. Failure to attend
within fifteen (15) minutes of your appointed time will result in a denial of your right to a hearing.

Prior to this hearing, you have the right to examine your application file with the Housing Authority
of the City of Atlanta. At your expense, you may copy any relevant document from the tile. To do
so, please call Deborah Potier at  17-7280.

At the Hearing you have the following rights:

1. To have the case heard by an impartial hearing officer.

2. To present evidence showing mitigating circumstances, that the crime is not serious
enough to keep you out of public housing, or that you have been rehabilitated.

3. To present evidence in your behalf, challenge the evidence presented against you,
and cross-examine any witnesses. You should therefore bring any witnesses or
documents in your favor to your hearing.

4. To be represented by the counsel of your choice.

EXHIBIT E

739 West Peachtree Street, N.E. Atlanta, GA 30365
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Dear Sir or Madam:

According to our records, you applied for admission to the Atlanta Housing Authority’s Public
Housing program since January  1993, and your application was denied due to an alleged criminal history.

Due to the settlement of a federal class action lawsuit filed on your behalf (Bonner v. Housing
 of the City of Atlanta et al., U.S. District Court, N. Dist. of Ga., Civil Action File No. 

 HACA will, if you request it, make a new decision on your application.

If you ask for a new decision, you will have the right to a new hearing on your application. At your hearing,
you will have the following rights:

1. To have your case heard by an impartial hearing officer;

2. To present evidence showing mitigating circumstances, that your alleged criminal history
is not serious enough to keep you out of public housing, or that you have been rehabilitated;

3. To present evidence in your behalf, challenge the evidence presented against you, and 
examine any witnesses; and

4. To be represented by the counsel of your choice.

You have these rights even if you have already had a hearing, did not ask for a hearing, or did not attend your
own hearing. You do not have these rights if you requested and received a hearing pursuant to the Bonner
class action case.

If you ask for a new decision on your application, you will be provided a detailed notice of the
charges being considered before your new hearing. If your application is approved, you will be admitted to
the Housing Authority of the City of Atlanta or placed on a waiting list based on the date and time of your
original application.

If you wish to have a new decision on your application, you may request a new hearing at this time. To do
so, complete the enclosed Hearing Request Form and  or hand deliver it to:

Office of Resident Selection and Assignment
Housing Authority of the City of Atlanta
739 West Peachtree Street, N.E.  1st Floor
Atlanta, Georgia 30365
Attn: Deborah Potier

The deadline for requesting a new decision is thirty (30) days from the date received
notice, or whichever is earlier.
Sincerely,

DEBORAH POTIER
Housing Occupancy Specialist

EXHIBIT F
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APPLICANT HEAFUNG NOTIFICATION
Page 2

 bring to the hearing the disposition of your case, dismissal(s), non-convictions(s) and letters
of support (from Probation Officers, Social Workers, Rehabilitation Center(s), Physician(s), etc.).

If you have any questions, please feel free to call Deborah Potier at 817-7280.

Sincerely,

DEBORAH POTIER
Housing Occupancy Specialist

xc: District Manager (Previous Tenancy Only)
Resident Manager (Previous Tenancy Only)
Applicant’s Representative (If Applicable)
Applicant File

Rev.
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NO. ________

 and § IN THE COUNTY COURT
§

Plaintiffs §
§ AT LAW NUMBER _____

v. §
§

 §
§
§
§

                § TRAVIS COUNTY, TEXAS
Defendants §

PLAINTIFFS’ ORIGINAL PETITION

TO THE HONORABLE JUDGE OF THIS COURT:

Plaintiffs,  and , complain of 

 and  and respectfully show the court as

follows:

DISCOVERY PLAN

1.

Discovery is intended to be conducted under Texas Rule of Civil

Procedure 190.3 (Level 2).

PRELIMINARY STATEMENT

2.

 is a 130-unit federally subsidized multifamily

apartment complex with rents subsidized by the United States Department

of Housing and Urban Development.  Defendants illegally denied Plaintiff

 application to move into the apartment occupied by his

fiancee, Plaintiff .  Plaintiffs seek (1) damages for wrongful

denial; (2) a declaratory judgment that Defendants’ tenant selection
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policies violate governing federal regulations and handbooks; (3) an

injunction directing Defendants to revise their tenant selection

policies to conform to the requirements of the applicable federal

regulations; and (4) an injunction directing Defendants to permit

Plaintiff  to move into Plaintiff  apartment at .

PARTIES

3.

Plaintiffs,  and  are both adult residents

of Travis County.

4.

Defendant , L.P. is a Texas limited liability

partnership doing business as  in Austin, Travis

County, Texas. It may be served by serving its agent, ,

at 1054 Springdale Road, Austin, Texas 78721.

5.

Defendant  is the on-site property manager at 

 and an employee of .  She acted

within the scope of her employment in her actions complained of in this

petition.  She may be served at the property management office at 

. The office

telephone number is 
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VENUE

6.

Venue is proper pursuant to Section 15.002 of the Texas Civil

Practice & Remedies Code because the facts on which Plaintiff’s claims

are premised occurred in Travis County, Texas. 

FACTUAL BACKGROUND

7.

Defendant  was originally constructed under the

section 221(d)(3) of the Housing Act of 1961.  has signed a

Section 8 Housing Assistance Payments Contract with the United States

Department of Housing and Urban Development (hereafter “HUD”).  Under

the Section 8 Program HUD subsidizes the tenant rents so that a family

pays no more than thirty percent of its adjusted monthly income for rent

and utilities, subject to a minimum rent requirement of $25.00.

8.

Under the Section 8 Set-Aside Program, the owner must comply with

numerous federal regulations.  Such owners must rent only to financially

eligible families; must comply with certain limitations in selecting

tenants; must notify rejected applicants of the grounds for denial; must

afford rejected applicants an opportunity for an informal hearing when

denying admission; must calculate tenant rent in accordance with federal

guidelines; must give tenants an opportunity for an informal meeting

prior to filing an eviction action or terminating a tenant’s rental

subsidy; may evict during the lease term or at the end of the lease term
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only for cause; must utilize HUD-approved leases; and must adopt

reasonable lease terms and rules.

9.

 has lived at  for over five years.

In September 2006 she and her fiancee, , completed an

application asking that  add  to the lease household.  

 denied  application claiming  did not meet its tenant

selection criteria and that had provided false information on the

application. It claimed  did not meet its tenant selection criteria

because it had obtained information from a Texas criminal search showing

that  had been involved in prior drug-related activity in December

1986 and May 1987. See Exhibit 1, Notice of Rejection. The notice gave

no other information.  It did not specify how Plaintiff 

allegedly provided false information on the application and gave no

detailed information about the alleged drug-related activity.

10.

 tenant selection policies provide in pertinent part as

follows:

Rental applications will be rejected/denied if any of the
applicant(s) and/or prospective household members do not meet
the screening criteria.  Reasons to reject/deny an application
include, but are not limited to, the following reasons:
. ...
If, in the sole judgment of Owner, the Owner determines and/or
is of the belief that, based upon the information contained
from such sources as the interview, landlord references,
credit report, court records, or other documents, the
applicant, co-applicant or any prospective household member
have engaged in, facilitated, been involved in, or associated
with criminal activity (neither an arrest or conviction is
necessary) including but not limited to,:
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any drug-related criminal activity regardless of date
committed including, without limitation, the manufacture,
sale, distribution, possession, use or possession with the
intent to manufacture, sell, distribute, possess, or use
controlled substances and/or drug paraphernalia.

, Resident Selection Criteria, at ¶ E-2-(d). See

Exhibit 2 (Excerpt of  Resident Selection Criteria).  The

criteria are written in such a way to prohibit the admission of any

individual with previous drug-related activity, regardless of the date

it occurred. This violates governing HUD regulations and handbook

provisions. Defendants have refused to reconsider their decision

rejecting Plaintiff  application.

FIRST CAUSE OF ACTION: VIOLATION OF GOVERNING FEDERAL REGULATIONS ON
TENANT SELECTION

11.

The regulations governing  restrict its discretion in

selecting tenants.  They state:

(a) You may prohibit admission of a household to federally
assisted housing under your standards if you determine that
any household member is currently engaging in, or has engaged
in during a reasonable time before the admission decision: 

(1) Drug-related criminal activity;
. ...
(b) You may establish a period before the admission decision
during which an applicant must not have engaged in the
activities specified in paragraph (a) of this section
(reasonable time).

24 C.F.R. §5.855 (2006) (emphasis in original). policies

violate this regulation as well as HUD Handbook 4350.3 that is binding

on owners such as  and implements the regulation. Plaintiffs

seek declaratory relief, injunctive relief, and damages for Defendants’

violation of the law.
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SECOND CAUSE OF ACTION: VIOLATION OF FEDERAL HANDBOOK REQUIREMENT
TO EXPLAIN THE REASONS FOR THE REJECTION

12.

HUD Handbook 4350.3 provides the following mandatory guidelines for

rejecting applicants:

1. Rejection notices must be in writing.
2. The written rejection notice must include:

a. The specifically stated reason(s) for the rejection;
        and

b. The applicant’s right to respond to the owner in
writing or  request a meeting within 14 days to dispute
the rejection. 

UNITED STATES DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, Handbook 4350.3, REV-1,

Occupancy Requirements of Subsidized Multifamily Housing Programs, at

§4-9-C (May 1993) (“Handbook 4350.3") (emphasis in original).

Defendants’ notice of rejection is conclusory and does not

“specifically” state the reasons for the rejection. Plaintiffs were

deprived of their right to be informed of the grounds for the rejection

such that they could respond in a meaningful manner.  By their actions,

Defendants violated Handbook 4350.3, for which violation Plaintiffs

seeks damages, declaratory relief and injunctive relief. 

VI. THIRD CAUSE OF ACTION: VIOLATION OF SECTION 17.46 OF THE TEXAS
DECEPTIVE TRADE PRACTICES AND CONSUMER PROTECTION ACT

13.

  Section 17.46 of the Texas Deceptive Trade Practices and Consumer

Protection Act (“DTPA”) provides in part as follows: 

(a) False, misleading, or deceptive acts or practices in the
conduct of any trade or commerce are hereby declared
unlawful . . . 
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TEX. BUS. & COM. CODE ANN. §17.46 (Vernon Supp. 2006).  Violation

of this section gives rise to a claim for relief under Section

17.50 of the DTPA.  Plaintiffs were consumers seeking housing and

thus fell under the protections of the DTPA.  Defendants’ actions

in denying Plaintiff application for admission were not

only false, misleading, and deceptive, they were also

unconscionable.  Defendants’ actions constituted a producing cause

of Plaintiffs’ economic damages and damages for mental anguish.

Plaintiffs seek declaratory relief, injunctive relief, and damages

as permitted under Section 17.50 of the DTPA. 

DAMAGES

14.

Plaintiffs seek actual damages resulting from Defendants’

wrongful rejection of Plaintiff application for tenancy

at .  Plaintiffs’ damages are therefore within

the jurisdictional limits of this court.

REQUEST FOR RELIEF

15.

Plaintiffs ask that Defendants be cited to appear and answer

this lawsuit and that this court:

1. Issue a declaratory judgment that (a) Defendants’

tenant selection policies violate applicable

federal regulations and handbooks in that they do

not limit admission rejections for drug-related

criminal activity to such activity that occurred a
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reasonable time before the admission decision; and

(b) Defendants failed to comply with the

requirement of HUD Handbook 4350.3 that notices of

rejection give “specifically stated reasons” for

rejection in denying Plaintiffs’ application for

admission of Plaintiff ;  

2. Enter a permanent injunction enjoining Defendants

to revise their tenant selection policies to comply

with federal law requirement that rejections for

drug-related criminal activity relate to activity

that occurred a reasonable time before the

admission decision;

3. Enter a permanent injunction enjoining Defendants

to revise their tenant rejection notice to ensure

that rejected applicants are given specifically

stated reasons for the rejection; 

4. Enter a permanent injunction enjoining Defendants

to approve Plaintiff application for

admission to Elm Ridge as a member of Plaintiff

 household;

5. Award Plaintiffs actual damages resulting from

Defendants’ denial of the application of Plaintiff

;

6. Award Plaintiffs costs of litigation and court

costs; and
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7. Grant Plaintiffs such other and further relief,

general and special, legal and equitable, to which

they may be entitled.

Respectfully submitted,

TEXAS RIOGRANDE LEGAL AID
4920 North IH-35
Austin, Texas 78751
Phone: 512-374-2720
Fax: 512-447-3940

By:
    Fred Fuchs

State Bar No. 07498000
Attorneys for Plaintiffs
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CHAPTER 7

Vouchers, Portability and Individuals 
with a Criminal Record
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7.1 Individuals Porting with a 
Criminal Record

A key feature of the voucher program is that a ten-
ant with a voucher may move from one PHA’s juris-
diction to another PHA’s jurisdiction. This feature of 
the program is called portability.1 Unique issues may 
arise if a voucher holder has a criminal background 
and seeks to take advantage of the portability feature. 
The portability rules are different depending upon 
whether the tenant leased a unit with a voucher in 
the issuing PHA’s jurisdiction. If the voucher holder 
previously leased a unit under the program but is 
without housing in the issuing PHA’s jurisdiction, 
other problems may arise.

In general, the regulations provide that the issuing 
PHA must allow a family to move and the receiving 
PHA must provide assistance to the moving family. If 
the family participated in the voucher program with 
the issuing PHA by leasing a unit in its jurisdiction, 
the receiving PHA cannot delay the issuance of the 
voucher or approving the unit.2 If the moving family 
fi nds a unit in the receiving PHA’s jurisdiction that 

142 U.S.C.A. § 1437f(r) (West Supp. 2007). Moving within the PHA’s 
jurisdiction is sometimes distinguished and referred to as mobil-
ity or simply housing choice.
242 U.S.C.A. ‘ 1437f(r)(2) (West Supp 2007) (receiving PHA has duty 
to carry out portability provisions); 24 C.F.R. ‘’ 982.355(a) (receiv-
ing PHA duty to administer assistance), 982.355(c)(1) (receiving 
PHA does not redetermine eligibility), 982.355(c)(4) (receiving 
PHA may not delay) (2007); see also Avanesova v. Housing Auth. of 
Los Angeles, No. CV-04-5588-GAF (C.D.Cal. Dec. 20, 2004) (grant-
ing summary judgment to Section 8 recipient=s ‘ 1983 claims that 
PHA violated portability provisions of voucher statute and its 
regulations as well as procedural due process in denying porta-
bility rights with no hearing (available in Exhibit 1 to this Chap-
ter)). 

PHA must process the Request for Tenancy Approval 
and not delay in assisting the tenant while awaiting 
the results of a criminal background check.3 However, 
after issuing the voucher, the receiving PHA may 
seek to terminate the voucher because of criminal 
history or criminal activity.4 In contrast, if the family 
did not lease up with the voucher in the initial PHA’s 
jurisdiction, the receiving PHA may immediately 
redetermine eligibility, possibly delay entering into a 
contract on behalf of the incoming tenant, and seek to 
deny the voucher based upon a criminal background 
check.5 

The initial PHA is encouraged but not required to 
send criminal background check information regard-
ing the voucher recipient to the receiving PHA.6 If 

3See 24 C.F.R. § 982.355(c)(10) (2007); Memorandum from Anthony 
F. Britto, HUD, Massachusetts State Offi ce, to All Public Housing 
Authorities, State of Massachusetts, Subject: Delay in Approval of 
Units in Violation of 24 C.F.R. § 982.355(c)(4) (Apr. 13, 1998) (avail-
able in Exhibit 2 to this Chapter). It is possible for the receiving 
PHA to delay leasing activities only to receive income verifi ca-
tion information, which the initial PHA must provide. 24 C.F.R. 
§ 982.355(c)(4) (2007); HUD, VOUCHER PROGRAM GUIDEBOOK, HOUSING 
CHOICE, Handbook 7420.10G, ¶ 13.5 (Apr. 2001); A family’s total 
tenant payment (TTP) must be less than the payment standard 
of the receiving PHA to lease in the jurisdiction of the receiving 
PHA. Id. at ¶ 13.5. 
424 C.F.R. ‘’ 982.355(c)(9) and (10) (2007); Lawrence v. Brookhaven 
Dep’t of Hous. Community Dev. & Intergovernmental Affairs, 
2007 WL 4591845 (E.D.N.Y. Dec. 26, 2007) (Receiving PHA was act-
ing within its authority to reexamine the voucher holder’s eligibil-
ity); see also id. §§  982.552 and 982.553 (2007) for rules regarding 
the termination of voucher participant that are beyond the scope 
of this Guide. For more information regarding the procedures 
and defenses to a termination, see NHLP, HUD HOUSING PROGRAMS 
TENANTS’ RIGHTS (2004 and 2006-2007 Supplement) § 14.4.
524 C.F.R. ‘ 982.355(c)(4) (2007).
6HUD, VOUCHER PROGRAM GUIDEBOOK, HOUSING CHOICE, HUD Hand-
book 7420.10G, ¶ 13.4 (Apr. 2001).
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the initial PHA intends to send the information, it 
must disclose that fact to the voucher holder.7 Some 
state laws may limit what information is shared. In 
addition, depending upon how the PHA obtained 
the information, additional federal protections may 
apply.8

Despite the regulatory scheme which anticipates a 
smooth (no delay) transition from one PHA to another, 
for tenants who have leased a unit with a voucher, 
additional problems have arisen. For example, prob-
lems arise when the voucher tenant voluntarily or 
involuntarily terminates his or her lease in the initial 
PHA’s jurisdiction. An involuntary termination may 
come about when the PHA terminates the landlord 
from the voucher program or the landlord decides to 
terminate participation in the voucher program at the 
end of the lease term. If the tenant has not leased a 
new unit and the initial PHA seeks to terminate the 
voucher during that period, the PHA may claim that 
the tenant is not entitled to a pre-termination hearing 
because the tenant is not a program participant.9 The 
response to this argument is that the voucher holder 
has had his or her property taken without due pro-
cess.10 The PHA should not be able to terminate the 
voucher without a prior hearing. 

Because of potential problems, whenever pos-
sible, a voucher holder, especially one with a crimi-
nal record, who seeks to move to the jurisdiction of 
another PHA, should inquire as to the policy of the 
receiving PHA and seek a determination of eligibility 
prior to moving into the new jurisdiction. In the alter-
native, such a voucher holder should seek to move to 
the jurisdiction of a PHA with less ridged eligibility 
requirements.11

7Id.
8See discussion in Chapter 3 Access to Criminal Records.
924 C.F.R. § 982.555(a)(2) (2007).
10See Simmons v. Drew, 716 F2d. 1160, 1164 (7th Cir. 1983); See also 
Munford v. Newark Hous. Auth., 2000 WL 546078 (Del. Ch. 2000) 
(participant who had leased up should not be treated as if she 
were an applicant who had never leased up). 
11Although a tenant ought to investigate the policy of the PHA in 
the receiving jurisdiction, a very strict policy on criminal back-
ground checks may be suspect as it may be premised upon an 
illegal policy or practice of keeping protected classes out of the 
jurisdiction.
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8.1 Introduction
This chapter addresses issues related to an indi-

vidual with a criminal record who seeks to join a 
household that is participating in one of the federally 
assisted housing programs. Such an individual may 
be joining an assisted household for the fi rst time 
or may be rejoining an assisted household after an 
absence. Typically, the addition of a household mem-
ber gives rise to the following issues: (1) when must 
the family notify the PHA or owner that the indi-
vidual will be joining the household; (2) who has the 
right to object if the request for approval is rejected; 
and (3) whether there are added protections if the 
individual with the criminal record is rejoining the 
federally assisted unit. This Chapter also discusses 
briefl y the issues that arise when an individual with 
the record is a guest of or a live-in aide for a federally 
assisted housing resident.

8.2 Adding an Individual with a Criminal 
Record to the Family

An individual with a criminal record may seek to 
join or rejoin a federally assisted family.1 The poli-
cies governing the process are complex because they 
involve questions of what must be reported and 
when. Guest policies and other practices addressing 
whether the individual is considered to be a mem-
ber of the tenant family may also come into play. In 
addition, the interests of other family members who 
are living in federally assisted housing may confl ict 
with the interests of the individual with the criminal 
record. 

8.2.1 Reporting Changes in Family 
Composition and Rechecking 
Current Residents 

Public housing agencies (PHAs) and owners have 
an interest in knowing who is residing in a unit. As 

1Studies have shown that a substantial number of public housing 
residents have family members or signifi cant others with recent 
criminal history. See CATRINA GOUVIS ROMAN, URBAN INSTITUTE, TAK-
ING STOCK: HOUSING, HOMELESSNESS, AND PRISON REENTRY 24 (2004). 
The circumstances of residents of other federally assisted hous-
ing are no doubt similar.
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with new admissions, they may want to review cur-
rent information to assess how the individual will act 
in the future and whether the individual will comply 
with the lease or pose a threat to other residents, the 
development, or the staff. The PHA or owner may 
also need to know who is residing in the unit for pur-
poses of determining the tenant rent and for deter-
mining the appropriate unit size for the family.

Federal regulations and policies address the steps 
that must be taken when the composition of a fam-
ily living in federally assisted housing changes. In 
general, if a family is adding an adult member to the 
household, the tenant or voucher participant must 
notify the PHA or owner of the new member and, in 
most cases, obtain approval.2 Typically, the PHA or 
owner will screen the new member for criminal activ-
ity.3 As with applicants seeking admission, in certain 
limited situations, the PHA or owner must reject the 
new family member.4 As with other admission deci-
sions, for the vast majority of the situations in which 
the individual is seeking to join the family, the PHA 
or owner has broad discretion to accept or reject the 

224 C.F.R. §§ 966.4(a)(1)(v), 982.516(c) and 982.551(h)(2) (2007); See 
HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUSING 
PROGRAMS, HUD Handbook 4350.3, REV-1, CHG-2, ¶ 7-10A.2 (June 
2007), compare with id. at App. 4-A the model lease, ¶ 16a, which 
does not require interim reporting of changes in family compo-
sition. Because tenants generally are not aware of the rules set 
forth in HUD Handbooks and the lease does not require interim 
reporting, tenants without notice of the obligation to report 
should not be penalized for failing to report interim changes in 
family composition. 
3See, e.g., HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAM-
ILY HOUSING PROGRAMS, Handbook 4350.3, REV-1, CHG-2, ¶ 7-11C 
(June 2007) (owner must screen the proposed additional person 
for drug abuse and other criminal activity); HUD, PUBLIC HOUS-
ING OCCUPANCY GUIDEBOOK, ¶ 12.2 (June 2003) (PHA should not add 
adults to a lease unless the PHA has screened them, using stan-
dard applicant selection criteria). For the voucher program, there 
are no separate federal guidelines for screening persons who are 
added to an assisted family. 
4See Chapter 2 for a discussion of the screening criteria relating to 
individuals with criminal histories.

new family member. Accordingly, an individual with 
a criminal record seeking to join the family should 
be prepared, if asked, to disclose the criminal record 
and demonstrate mitigating circumstances and reha-
bilitation. The individual should consider including 
information regarding the benefi t of having him or 
her join the family and how that may positively affect 
the stability of the development. These benefi ts will 
vary depending upon the facts, but could include 
information regarding the relationship between the 
new family member and his or her children, the sup-
portive relationship between the new family member 
and his or her spouse, and the potential for increasing 
the income of the tenant family and, therefore, rent 
for the PHA or owner. 

The timing for reporting a change in family compo-
sition is critical. It is important to know and comply 
with the notice provisions, so as to avoid a potential 
threat of a termination of subsidy or eviction of the 
family seeking to add the individual. For most pro-
grams, family composition is determined annually 
and interim reporting may be required. At the annual 
and interim recertifi cations most owners and PHAs 
will check the criminal background of the new family 
members. For more information regarding the rules 
for each program see Exhibit 1 to this Chapter.

Owners and PHAs may also recheck the back-
ground of current residents, but this is typically not 
done.5 If the owner does require a background check 
on current tenants at recertifi cation, the HUD rules 
for project-based HUD-assisted housing state that 
the owner must conduct the background check on 
all tenants.6 Such a rule ought to be applicable for all 
the programs to avoid arbitrary or discriminatory 
action. The criminal background check for a current 
tenant may reveal information that may threaten the 

5HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, ¶ 12.2 (June 2003) 
(PHA may conduct criminal background check of current resi-
dents at the annual review “although this is not a HUD require-
ment”); cf. HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY 
HOUSING PROGRAMS, Handbook 4350.3, REV-1, CHG-2, ¶¶ 7-4A.5 
and 7-12 (June 2007) (owners may conduct criminal background 
checks at annual recertifi cation); see also Exhibit 1 to this Chapter. 
6HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUS-
ING PROGRAMS, Handbook 4350.3, REV-1, CHG-2, ¶ 7-4A.5 (June 
2007); cf. HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, ¶ 12.2 (June 
2003)(PHA may conduct criminal background check at the annual 
review “although this is not a HUD requirement”). 

The timing for reporting 
a change in family 

composition is critical.
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family’s tenancy. Such eviction threats may be sub-
stantial, but if they are not accompanied by current 
threatening behavior, they may be defeated.7

The rules affecting the addition of family members 
to an assisted household for each program are deter-
mined locally and should be set forth in the PHA 
Annual Plan, the Admission and Occupancy Plan 
(ACOP) and lease for public housing, in the Admin-
istrative Plan for the Section 8 voucher program, 
and in the lease and/or house rules for the HUD-
assisted or RD project based programs as well as the 
Low Income Housing Tax Credit (LIHTC) program. 
Section 8 voucher tenants are in a unique position 
because the obligation to report changes in family 
composition is not included in the lease. In addition, 
most Section 8 voucher participants are not aware of 
the requirements of the Section 8 Administrative Plan. 
Therefore, HUD separately requires that the PHA 
give written notice to participants of their obligations 
under the program, including a written description 
of the grounds on which the PHA may deny or termi-
nate assistance because of a family’s action or failure 
to act.8 Such notice, as well as notice of the timeframes 
within which participants must act to provide infor-
mation to the PHA, may also be required as a matter 
of due process.9 Failure of the PHA to provide notice 
of the specifi c interim reporting requirements should 
render them unenforceable.

8.3 Individual Returns to Unit after Brief 
Absence Due to Imprisonment

There may be situations in which the individual is 
the sole member of the household and may be return-
ing to his or her former unit after a brief imprison-
ment. For the voucher program, the PHA is required 
to have a policy in the Administrative Plan regard-
ing family absence from the unit.10 The temporary 

7Defending a family from eviction is beyond the scope of this 
Guide. For more information regarding defending such evictions, 
see NHLP, HUD HOUSING PROGRAMS TENANTS’ RIGHTS, Chapter 14 (3d 
ed., 2004 and 2006-2007 Supp.); Lawrence R. McDonough & Mac 
McCreight, Wait a Minute: Slowing Down Criminal-Activity Eviction 
Cases to Find the Truth, 41 CLEARINGHOUSE REV. 55 (May-June 2007).
8See 24 C.F.R. § 982.552(d)(1)-(2) (2007).
9See Aikens v. D.C. Dep’t. of Hous. & Cmty. Dev., 515 A.2d 712 
(D.C. Ct. App. 1986) (PHA violated due process by not giving writ-
ten notice to Section 8 participants of timeframes for reporting 
recertifi cation information).
1024 C.F.R. § 982.54(d)(10) (2007).

absence policy must state whether or when the fam-
ily may be absent, including for imprisonment, the 
amount of time for which absence is permitted and 
any provision for resumption of assistance.11 There 
are no federal rules regarding temporary absences 
for the other federally assisted programs. However, 
the PHA or owner may develop rules and policies 
regarding temporary absences and many have such 
policies. 

In the RD programs, the owner must include a 
number of policies in the lease that is executed with 
a tenant, which must be approved by the agency. RD 
regulations require that the lease include information 
regarding the tenant’s duty to notify the borrower of 
an extended absence.12

If the returning individual was previously a mem-
ber of an assisted household, it is important to deter-
mine whether the returning family member continues 
to be listed on the lease or on the rent recertifi cation 
forms, which may be incorporated by reference in 
the lease. Prior listing on the lease may obviate the 
need to provide prompt notice to the PHA, or owner, 
when the family member returns. It may also elimi-
nate the need to seek the PHA’s or owner’s approval 
of the family member upon return. However, as 
noted above, the criminal background of the indi-
vidual with the criminal record may be reviewed 
at the annual recertifi cation. In addition, PHAs and 
owners generally have policies that require family 
members to report when a family member moves 
out.13 The issue of whether the family had a duty to 
report the fact that a family member was absent due 
to imprisonment should turn on the question of the 
family member’s intent. In other words, the family 
arguably does not have a duty to report if the absence 
is temporary and the individual intends to continue 
to reside in the unit. 

As a cautionary note, the returning family member 
may jeopardize the tenancy of the entire family. There-
fore, the family should be made aware of the risks. In 
addition, it may be prudent to discuss the issues with 

11Id. § 982.312(e).
127 C.F.R. § 3560.156(c)(18)(xiii) (2007).
1324 C.F.R. §§ 966.4(c)(2), 982.516(c) and 982.551(h)(3) (2007). See 
also HUD form 50075, PHA Plans (exp. 08/31/2009), ¶ 4A1f (PHA 
Annual Plan requires, for public housing, PHAs to state how fre-
quently a tenant must report changes in family composition).
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the owner or PHA before the family member returns. 
If that is not possible, there are defenses to an eviction 
action if it is brought against the entire family.14 

8.4 Individual with Criminal Record and 
Guest Policies

Questions may arise whether an individual with a 
criminal record may, on a temporary basis, stay over-
night in a federally assisted unit as a guest. The key 
issues include whether the guest must be approved 
by the owner or PHA and the length of time that a 
guest may stay in the unit before the guest is consid-
ered a household member. For the resident family, 
there are also issues of whether the guest may jeopar-
dize its tenancy.

Assisted tenants are permitted to have overnight 
guests.15 The federal regulations for HUD federally 
assisted housing defi ne the term guest as “a person 
temporarily staying in the unit with the consent of a 
tenant.”16 An assisted tenant should not be required 
to register and seek prior approval for an overnight 
guest. Many PHAs and owners have policies plac-
ing a time limit on the number of consecutive or total 
days in a year that a guest may stay in a unit.

For public housing, the courts have invalidated 
prior registration requirements that are coupled 
with management approval of the overnight guest. 
One court stated that a rule requiring registration 
and PHA approval for overnight guests violated 
the tenants’ constitutional rights of privacy and 

14Defending a family from eviction is beyond the scope of this 
Guidebook. For more information regarding defending such evic-
tions, see NHLP, HUD HOUSING PROGRAMS TENANTS’ RIGHTS, Chapter 
14 (3d ed., 2004 and 2006-2007 Supp.); Lawrence R. McDonough 
& Mac McCreight, Wait a Minute: Slowing Down Criminal-Activity 
Eviction Cases to Find the Truth, 41 CLEARINGHOUSE REVIEW 55 (May-
June 2007).
1524 C.F.R. § 966.4(d)(1) (public housing reasonable accommodation 
of guests). The model leases for the other HUD-assisted programs 
reference guests but do not specifi cally mention a reasonable 
accommodation of guests. See, e.g., HUD, OCCUPANCY REQUIREMENTS 
OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, 4350.3, REV-1, CHG-
2, App. 4 (June 2007); see also 42 U.S.C.A. § 1437d(l)(2) (West, WEST-
LAW through P.L. 110-113 approved 11-8-07) (public housing lease 
must have reasonable lease terms); 12 U.S.C.A. § 1715z—1b(b)(3) 
(West, WESTLAW through P.L. 110-113 approved 11-8-07) (reason-
able lease terms for federally assisted housing). 
1624 C.F.R. § 5.100 (2007). 

association.17 Another court held that a PHA lease pro-
vision requiring written approval for overnight guests 
violated applicable HUD regulations.18 The court spe-
cifi cally found that the PHA’s prior-approval require-
ment for every overnight guest—which permitted 
management unfettered discretion—was neither nec-
essary nor reasonable and did not provide for reason-
able accommodation of guests and visitors as required 
by the regulations. The court noted that most PHAs 
require permission only for guest stays of longer than 
two weeks.19 Owners of other federally assisted hous-
ing should not be allowed to impose undue restric-
tions on guests because federal statute and regulations 
contain a similar “reasonableness” requirement.20 
State courts have also invalidated unreasonable guest 
policies imposed by subsidized owners.21 

For RD programs, the regulations require that 
all leases “include provisions that establish when a 
guest will be considered a member of the household 
and be required to be added to the tenant certifi ca-
tion.”22 Also, a borrower must post this same infor-

17McKenna v. Peekskill Hous. Auth., 647 F.2d 332 (2d Cir. 1981) 
(reversing lower court decision that had upheld the rule and 
remanding claim for damages for constitutional violation, while 
dismissing declaratory and injunctive relief claims as moot when 
PHA rescinded policy).
18Lancor v. Lebanon Hous. Auth., 760 F.2d 361 (1st Cir. 1985); see 
also 42 U.S.C.A. § 1437d(l)(2) (West, WESTLAW through P.L. 110-
113 approved 11-8-07) (PHAs “must utilize leases that do not con-
tain unreasonable terms and conditions”).
19See, e.g., Ritter v. Cecil County Offi ce of Hous. & Comm. Dev., 
33 F.3d 323 (4th Cir. 1994) (upholding, against First Amendment 
association and privacy claims, PHA’s two-week visitation rule 
for Section 8 tenant-based recipients as reasonable under HUD 
regulations prohibiting residency by nonfamily members).
2042 U.S.C.A. § 1715z—1b(b)(3) (West, WESTLAW through P.L. 110-
113 approved 11-8-07). These provisions may be enforced via the 
tenant’s lease or as a private right of action. To the extent that a 
constitutional claim is involved, a tenant may be required to prove 
some form of governmental action in order to state a claim. 
21See Messiah Baptist Hous. Dev. Fund Co. v. Rosser, 92 Misc. 2d 
383, 400 N.Y.S.2d 306 (1977) (occasional overnight visitor does not 
violate subsidized housing lease provisions requiring reporting 
of changes in income and family composition and prohibiting 
accommodations for boarders); Ashley Ct. Enters. v. Whittaker, 249 
N.J. Super. 552, 592 A.2d 1228 (App. Div. 1991) (refusing eviction of 
tenant-based Section 8 recipient because lease provision barring 
recurring visits was unreasonable and so vague as to be unen-
forceable); cf. New Boston Kiwanis Hous. Dev. Corp. v. Sparks, No. 
1957, 1992 WL 79561 (Ohio Ct. App. Apr. 14, 1992) (lease provision 
requiring tenant to report changes in family composition does not 
constitute unlawful attempt to legislate morality; if guest stays 
long enough to become household member, tenant can be evicted 
for failing to report). 
227 C.F.R. § 3560.156(c)(8) (2007).
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mation in its occupancy rules.23 Thus, there is no 
standard amount of time, but instead the owner must 
include its policies in the agency approved lease that 
it executes with tenants. As with the other programs, 
preapproval and registration of guests should not be 
allowed and the amount of time that a tenant may 
have a guest should be a reasonable period. How-
ever, if the guest was a former tenant who committed 
and was evicted for a drug violation, then the owner 
may require that the tenant obtain approval before 
the guest may visit.24

Some PHAs have established guest policies for Sec-
tion 8 voucher participants, limiting the time period 
that persons not listed as household members can 
stay with a tenant.25 PHAs should also inform par-
ticipants of these policies and give them an opportu-
nity to request that persons in occupancy for a longer 
period be added to the household.

The family and the individual with the criminal 
record should be careful with respect to the issue of 
whether the individual is a guest or has joined the 
family.26 To avoid claims that the guest is residing 
in the unit, the assisted tenant should not only abide 
by the legitimate guest rules but also ensure that a 
record is kept of the places that the individual is stay-
ing or sleeping to avoid jeopardizing the assisted 
family’s right to remain in the housing or to request 
that the guest be added to the lease. For example, the 
guest should keep copies of bills and mail addressed 
to him or her at the alternative residence, a copy of a 
lease or receipts for residency at a residential hotel or 
for overnights in a shelter, or copies of statements of 
friends that the individual resided with for specifi ed 
periods of time. In the event that the family is seek-
ing to add the individual to the lease, advocates have 
negotiated policies that state that if the screening pro-
cess exceeds the time specifi ed for allowing a guest, 
due to no fault of the applicant, the housing provider 

23Id. § 3560.157(b)(10).
24Id. § 3560.156(c)(15).
25See, e.g., Ritter v. Cecil County Offi ce of Hous. & Cmty. Dev., 33 
F.3d 323 (4th Cir. 1994) (Section 8 tenant-based recipient violated 
two-week guest rule and had notice that violation could result in 
termination); Zajac v. Altoona Hous. Auth., 156 Pa. Commw. 209, 
626 A.2d 1271 (1993), appeal denied, 537 Pa. 627, 641 A.2d 591 (PHA 
policy provided that no one other than a resident could reside in 
the unit other than on a temporary basis not to exceed 30 days).
26See Sparks, 1992 WL 79561 at *2. 

may extend the period during which the guest may 
stay in the household.27 Such a policy helps avoid the 
problem of guests who want to become members of 
the family overextending the guest time limits and 
thereby jeopardizing their application. 

8.5 Review of a Determination to 
Not Allow the Individual with the 
Criminal Record to Join the 
Assisted Family

For public housing, if the PHA declines to add the 
individual with a criminal record to the family, the 
tenant who is seeking to add the new member has 
the right to grieve the decision.28 For the rules govern-
ing the grievance hearing, see Chapter 5. If the PHA 
declines to add the individual to the voucher house-
hold, the voucher participant or the rejected individ-
ual could request an informal review or an informal 
hearing by referring to the rights of public housing 
tenants.29 It is also possible that the family may have a 
constitutional due process claim for violation of indi-
vidual liberties and for failure to provide a hearing.30 

8.6 Individual with Criminal Record as 
Live-in Aide

An individual with a criminal record may also be 
asked to live in federally assisted housing as a live-
in aide because a disabled resident of public hous-
ing, project-based Section 8, or a voucher participant 
may need a live-in aide. A live-in aide is defi ned as 
a person who resides with one or more elderly, near 
elderly, or persons with disabilities, and who is essen-
tial to the care and well-being of that individual. The 
live-in aide is not obligated to support the person and 
would not be living in the unit except to provide the 
required services.31 A live-in aide has no right to con-

27Somerville (Massachusetts) Housing Authority policy. 
2824 C.F.R. Part 966, Subpart B (2007); HUD, PUBLIC HOUSING OCCU-
PANCY GUIDEBOOK, ¶ 9.3 (June 2003); Saxton v. Hous. Auth. of 
Tacoma, 1 F.3d 881 (9th Cir. 1993) (“[A] public housing tenant 
whose request to add a returning family member to the lease is 
denied is entitled to a grievance hearing under the procedures 
specifi ed in 24 C.F.R. § 966.50 et seq. (1992).”).
2924 C.F.R. § 982.555 (2007).
30See Saxton, 1 F.3d at 884 (recognizing that a tenant may have a 
constitutional due process right concerning family living arrange-
ments, but expressly declining to consider whether tenant had a 
constitutional right to have her husband live with her). 
3124 C.F.R. § 5.403 (2007).
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tinued occupancy if the tenant needing the assistance 
vacates the unit. 

Most PHAs and owners screen live-in aides for 
criminal background using the same or similar crite-
ria as for admission.32 However, it is possible that the 
criminal background checks for a live-in-aid may not 
be as strict as with admission of a tenant. In addition, 
there may be situations in which the individual need-
ing the care has substantial diffi culty fi nding a live-in 
aide, or the individual with the criminal record meets 
some unique need of the disabled individual. In such 
situations, the disabled individual needing the live-
in aide may request a reasonable accommodation in 
the form of a waiver of the strict screening criteria. 
Whether the request for reasonable accommodation 
is successful will depend upon the facts and an inter-
pretation of reasonable accommodation provisions, 
which are discussed in Chapter 4. 

32HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUS-
ING PROGRAMS, Handbook 4350.3, REV-1, CHG-2, ¶¶ 4-7B5 and 7-10 
(June 2007) (stating that owner must apply screening criteria for 
criminal activity to persons added to the lease, including a live-in 
aide). 
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1.1 Introduction
Three of the largest federally assisted housing 

programs that serve the lowest-income families are 
the Section 8 voucher program, the public housing 
program, and the project-based Section 8 program. 
Another large and growing program is the Low-
Income Housing Tax Credit (LIHTC) program. In 
rural and some suburban areas, federally-subsidized 
Rural Development (RD) properties also provide 
affordable rental housing. In addition, many smaller 
programs that provide affordable housing receive 
federal support. This Appendix briefl y reviews the 
key features of these programs. The main chapters in 
this Guide explain, to the extent that they exist, the 
specifi c rules or guidelines for each program as they 
affect admission and occupancy by individuals with 
a criminal record who are no longer incarcerated.

Occupancy in the federal housing programs is usu-
ally limited to tenants in particular income ranges, 
which are typically defi ned as a percentage of “Area 
Median Income” (AMI). As described below, the 
various programs may have different income limi-
tations.1 They will usually vary depending on the 
depth of subsidy that is made available to program 
participants. Certain income ranges have been given 
common labels that are applicable to most programs: 
51 to 80 percent of AMI is “low-income,” 31 to 50 per-
cent of AMI is “very low-income,” and 30 percent of 
AMI and below is “extremely low-income.” 

1.2 Section 8 Housing Choice 
Voucher Program

The Department of Housing and Urban Develop-
ment (HUD) allocates money for the voucher pro-
gram to public housing agencies (PHAs) so that they 
may provide low-income families with assistance for 
renting units in the private market. A voucher fam-
ily fi nds a prospective unit, which the PHA inspects 
to ensure it meets quality standards and then deter-
mines whether the requested rent is reasonable. If the 
PHA approves the unit, the PHA and landlord enter 
into an assistance contract, under which the PHA 
makes monthly payments, for part or all of the rent, 

1For information on the current income limits and median income 
for a particular area, see: http://www.huduser.org/datasets/
il.html.

on behalf of the family. The family pays that portion 
of the rent that the PHA does not pay. All types of 
rental housing are eligible for the program. In some 
cases, PHAs also permit the use of some vouchers 
for homeownership. A key feature of the program 
is portability: subject to certain limitations, a family 
can take the voucher and move to another unit in any 
jurisdiction in the United States where another PHA 
operates a voucher program.

The PHA determines which applicants receive 
voucher assistance. Eligibility is generally restricted 
to families whose income does not exceed 50 percent 
of the AMI. Applicants with incomes at or below 
30 percent of AMI are targeted to receive three out 
of every four vouchers issued in any year by each 
PHA. Low-income families, with incomes between 
51 percent and 80 percent of AMI, are eligible for the 
program if they also meet additional criteria such as 
being continuously assisted by a federally assisted 
housing program or are displaced. 

 As explained in the main chapters of this Guide, 
PHAs screen otherwise eligible applicants under 
standards and procedures established by federal law 
and locally developed policies. Landlords who par-
ticipate in the voucher program may have their own 
criteria for selecting tenants. Criminal activity of a 
household member can present grounds for rejection 
by either the PHA or the landlord.

Tenant contribution toward rent is generally set at 
30 percent of the family’s adjusted income. However, 
each PHA establishes a “payment standard” (gener-
ally between 90 percent and 110 percent of the HUD-
published Fair Market Rent (FMR) for the area in 
which the PHA operates) that serves as a limit on the 
subsidy that may be paid for participating families. If 
the approved rent for the unit exceeds the PHA’s pay-
ment standard, the family will pay the excess in addi-
tion to their 30 percent of income contribution. For 
families with little income, PHAs may also establish a 
minimum monthly rent contribution of up to $50. For 
more information on how rents are set for this pro-
gram, see: http://www.hud.gov/offi ces/hsg/mfh/
hsgrent.cfm (click on program name).

Each PHA is governed by a board of commission-
ers, which in all but a very few cases must include a 
voucher program participant or public housing ten-
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ant. PHAs must develop annual and fi ve-year plans 
that detail how they will address the housing needs 
of low-income tenants in the voucher program, as 
well as in the public housing program. These plans 
and supporting documents also set forth certain poli-
cies for admission, occupancy and termination that 
may affect participation by individuals with a crimi-
nal record. All approved PHA annual plans should 
be available on HUD’s website,2 and the supporting 
documents (e.g., the Section 8 Administrative Plan) 
may also be posted. Nationwide, there are 24 PHAs 
that participate in the Moving to Work (MTW) Dem-
onstration program, which allows those PHAs to 
waive many requirements of federal law, including 
admission standards.

Good cause is required for evictions during the lease 
term. There is no federal statutory or regulatory good 
cause requirement when a tenant has reached the end 
of the lease term. However, some leases or local laws 
may impose additional good cause requirements on 
the landlord. As explained in the main chapters of 
this Guide, good cause for eviction can include crimi-
nal activity of a household member or guest.

PHAs may terminate a voucher under standards 
and procedures established by federal law and 
locally developed policies. As explained in the main 
chapters of this Guide, good cause for voucher termi-
nation by the PHA can include criminal activity of a 
household member or serious violations of the lease. 
In some situations, federal law requires the PHA to 
seek the termination of a voucher.

How to fi nd Vouchers. To fi nd where PHAs are lo-
cated in a particular community see http://www.hud.
gov/offi ces/pih/systems/pic/haprofi les/. For the 
number of voucher units authorized for the PHA see:
https://pic.hud.gov/pic/RCRPublic/rcrmain.asp.

Basic References:
42 U.S.C. § 1437f(o).
24 C.F.R. pt. 982.
24 C.F.R. pt. 5.
HUD, HOUSING CHOICE VOUCHER PROGRAM GUIDEBOOK, 

7420.10G (April 2001), available at www.hudclips.
org (click on Guidebooks) and http://www.hud.

2http://www.hud.gov/offi ces/pih/pha/approval/.

gov/offices/pih/programs/hcv/forms/guide
book.cfm.

HUD General Reference for Housing Choice Voucher
Program: http://www.hud.gov/offi ces/pih/pro
grams/hcv/.

For more extensive discussion of this program, the 
Moving to Work Program, and applicants’ and 
tenants’ rights, see National Housing Law Project, 
HUD HOUSING PROGRAMS: TENANTS’ RIGHTS (3d ed. 
2004 and 2006-2007 Supp.). The HUD Moving to 
Work website is: http://www.hud.gov/offi ces/
pih/programs/ph/mtw/.

1.3 Section 8 Project-Based Vouchers
The project-based voucher program is a small sub-

set of the Housing Choice Voucher program. PHAs 
choose to use some of their voucher funds for assis-
tance to landlords who commit a certain number of 
units in their buildings to voucher tenants. The PHA 
contracts with landlords for up to 10 years and may 
provide for extension of the agreement in 5 year incre-
ments. PHAs may spend up to 20% of their annual 
voucher funding for project-based vouchers. A unique 
feature of this program is that a tenant participant 
who wants to move from the project-based voucher 
property can obtain a new voucher from the PHA that 
allows the tenant to relocate into the private rental 
market and continue to receive rental assistance. The 
landlord can then re-rent the unit to another voucher 
tenant using the project-based voucher assistance. No 
more than 25% of the units in a particular develop-
ment may be rented under the project-based voucher 
program, unless the development serves the elderly 
or disabled or provides supportive services. 

The PHA determines family eligibility and selects 
participants in accordance with the standards and 
procedures described above for the Housing Choice 
Voucher program. As in the regular voucher pro-
gram, a project-based voucher landlord may use its 
own tenant selection criteria to screen applicants, 
although it can only rent to families referred by the 
PHA from its waiting list. Certain criminal activity of 
a household member presents potential grounds for 
rejection by either the PHA or the landlord.

Tenant contributions toward rents are set at 30 
percent of the family’s adjusted income, since the 
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payment standard for units under the project-based 
voucher program equals the PHA-approved rent. For 
families with little income, PHAs may also establish a 
minimum monthly rent contribution of up to $50. 

Evictions and terminations are governed by the 
same standards and procedures as described above 
for the Housing Choice Voucher program.

HUD’s Resident Characteristics Reports provides 
the number of project-based vouchers for each PHA, 
see: http://www.hud.gov/offi ces/pih/systems/pic/
50058/rcr/.

Basic References:
42 U.S.C. § 1437f(o)(13).
24 C.F.R. pt. 983.
24 C.F.R. pt. 5.
HUD, HOUSING CHOICE VOUCHER PROGRAM GUIDEBOOK, 

7420.10G (April 2001), available at www.hudclips.
org (click on Guidebooks) and http://www.hud.
gov/offices/pih/programs/hcv/forms/guide-
book.cfm.

HUD General Reference for Project-Based Vouch-
ers: http://www.hud.gov/offi ces/pih/programs/
hcv/project.cfm.

For more extensive discussion of this program and 
applicants and tenants’ rights, see National Hous-
ing Law Project, HUD HOUSING PROGRAMS: TEN-
ANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Supp.).

1.4 Public Housing
HUD provides money to PHAs that own and oper-

ate public housing facilities, usually rental units. 
Some PHAs contract with private companies to man-
age their developments. A few public housing units 
are homeownership units. 

Each PHA is governed by a board of commission-
ers, which in all but a very few cases must include 
a voucher program participant or a public housing 
tenant. PHAs must develop annual and fi ve-year 
plans that detail how they will address the hous-
ing needs of low-income tenants in public housing, 
as well as in the voucher program. These plans and 
supporting documents also prescribe certain policies 
for admission, occupancy, and termination that affect 
participation by individuals with a criminal record. 
All approved PHA annual plans should be available 

on HUD’s website: (http://www.hud.gov/offi ces/
pih/pha/approved/). The supporting documents 
(the public housing Admission and Continued Occu-
pancy Plan (ACOP)) may also be posted. Nationwide, 
there are 24 PHAs that participate in the Moving to 
Work (MTW) Demonstration program, which allows 
those PHAs to waive many requirements of federal 
law, including admission requirements. The PHA 
determines which applicants will be admitted to pub-
lic housing. To be eligible for public housing, appli-
cants must have incomes at or below 80 percent of the 
AMI. At least half of the current public housing ten-
ants nationwide, however, have incomes that do not 
exceed 30 percent of AMI. Applicants with incomes 
lower than 30 percent of AMI are targeted to receive 
two out of every fi ve units that become available in 
any year by each PHA.

As explained in the main chapters of this Guide, 
PHAs screen otherwise eligible applicants under stan-
dards and procedures established by federal law and 
locally developed policies. Certain criminal activity 
of a household member presents potential grounds 
for rejection.

A public housing tenant’s rent is typically set at 30 
percent of adjusted income, although the rent may 
be higher for some welfare recipients and families 
with unusually large deductions. PHAs may charge a 
minimum monthly rent of up to $50 for those tenants 
with little or no income.

Good cause is required for evicting tenants whether 
during or at the end of the lease term. Good cause for 
eviction can include criminal activity of a household 
member or guest.

How to fi nd public housing. To fi nd where PHAs are 
located in a particular community see: http://www.
hud.gov/offi ces/pih/systems/pic/haprofi les/. For 
the number of public housing units managed by 
the PHA see: https://pic.hud.gov/pic/RCRPublic/
rcrmain.asp.

Basic References:
42 U.S.C. §§ 1437 to 1437e.
24 C.F.R. pt. 5 and pts. 900-972.
24 C.F.R. pt. 966 (lease and grievance).
24 C.F.R. pt. 960 (admission and occupancy).
HUD, PUBLIC HOUSING OCCUPANCY GUIDE-BOOK (June 
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2003), available at: http://www.hud.gov/offi ces/
pih/programs/ph/rhiip/phguidebook.cfm.

HUD General Reference for Public Housing:  http://
www.hud.gov/offi ces/pih/programs/ph/index.
cfm.

For a more extensive discussion of this program, the 
Moving to Work program and applicants and 
tenants’ rights, see National Housing Law Proj-
ect, HUD HOUSING PROGRAMS: TENANTS’ RIGHTS (3d 
ed. 2004 and 2006-2007 Supp.).

1.5 Federally Assisted Multifamily Rental 
Housing Programs

Multifamily housing assisted or subsidized by the 
federal government is usually privately owned by a 
nonprofi t organization, a for-profi t entity, or occasion-
ally by a public agency. Various subsidy programs 
fall under the jurisdictions of HUD, the Department 
of Agriculture (USDA, Rural Development/Rural 
Housing Service), the Treasury Department’s Internal 
Revenue Service, or designated agencies or contrac-
tors working under their regulatory supervision. 

In these developments, rents charged to tenants 
will depend upon the type of subsidy made available 
through the owner. Some developments receive a 
“shallow” subsidy, typically in the form of a reduced 
interest rate on the mortgage loan, or a capital contri-
bution towards the cost of construction through the 
low income housing tax credit or another program. 
Rents in these development are usually below-mar-
ket, refl ecting the reduced interest rate or capital sub-
sidy. These units are typically not affordable to the 
lowest-income families. For other developments, or 
sometimes some units in the same development, the 
subsidy is more substantial, taking the form of rental 
assistance to bridge the gap between the rent for 
the unit and a tenant contribution set at 30 percent 
of adjusted income. Most prominent among these 
“deep subsidies” is the HUD project-based Section 8 
program, which may be used in either HUD or RD 
multifamily properties, or the RD Rental Assistance 
program, which is only available in RD properties.

Each program has its own eligibility and tenant 
selection rules, although private owners make these 
decisions pursuant to standards and procedures 
largely governed by federal law or policy guidelines. 

Furthermore, admission to some of these develop-
ments may be restricted to certain classes of individ-
uals and their families. Thus, a development might 
be restricted to the elderly, people with disabilities, 
both elderly and people with disabilities, individuals 
with AIDS or related diseases, or to persons who are 
homeless. Subsidized developments may have units 
with one set of bedroom sizes or a range of bedroom 
sizes. Generally units are assigned on the basis of two 
persons per bedroom.

1.5.1 How to Find Federally Assisted 
Multifamily Rental Housing 

If an applicant is looking for the name and address 
of a federally-subsidized multifamily development 
within a particular area, that information is available 
on the HUD website for most properties and most 
housing programs. See: http://www.hud.gov/rent-
ing/local.cfm.3 From this HUD web page, there is 
information for each state about both the location and 
contact information for project-based Section 8 devel-
opments (in addition to contact information for PHAs 
administering either public housing or vouchers). 
There are also links on the state pages to the USDA 
web site for the location and contact information for 
RD multifamily units, another HUD web page for the 
location of Low-Income Housing Tax Credit (LIHTC) 
properties, the state housing fi nance agency, indepen-
dent living centers, housing counseling agencies and 
other resources for renters and applicants. 

For a list of developments serving the elderly and 
people with disabilities, including project-based Sec-
tion 8 and other properties with HUD-insured mort-
gages, check HUD’s Multifamily Inventory of Units for 
the Elderly and Persons with Disabilities, available at: 
http://www.hud.gov/offi ces/hsg/mfh/hto/inven
torysurvey.cfm. The non-Section 8 units listed may 
not be as affordable as the Section 8 units, but the rents 
will generally be below market. Another HUD web-
site lists Section 202 properties serving these popula-
tions: http://www.hud.gov/offi ces/hsg/mfh/map/
actloan/activesec202loans.cfm.

3This site can be reached from the HUD home page by clicking 
on “information for tenants” and then clicking on “local renting 
information.”
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When using the HUD website to locate develop-
ments, elderly and disabled families should check 
both the “local renting information” or “low rent 
apartment search” and the Multifamily Inventory of 
Units for the Elderly and Persons with Disabilities. 
This is because the latter inventory does not list pub-
lic housing, LIHTC or RD units.

The Multifamily Inventory of Units for the Elderly 
and Persons with Disabilities also lists units for fami-
lies. These family units may not have Section 8 proj-
ect-based assistance, but the rents may still be below 
market. For this reason, a family that does not qualify 
as elderly or disabled should also check both the Mul-
tifamily Inventory of Units for the Elderly and Persons 
with Disabilities and the “local renting information.”

Other HUD websites listing participating proper-
ties for the programs described in the remainder of 
this Appendix, are included at the end of each pro-
gram description. Some HUD-assisted units, such 
as those under the HOME or Shelter Plus Care pro-
grams, are not listed on any of these websites. Infor-
mation on how to fi nd these units is provided below 
after each program description. 

The following sections provide basic information 
regarding the different types of privately owned, fed-
erally assisted multifamily housing (other than pub-
lic housing), for which the subsidy is project-based 
(i.e., the subsidy is tied to the unit and tenants can-
not take the subsidy with them if they move). These 
programs are often referred to by a number (e.g., Sec-
tion 8, Section 236, etc.), which usually refers to a sec-
tion of the relevant housing act (e.g., Section 8 of the 
United States Housing Act of 1937 or Section 236 of 
the National Housing Act).

Throughout this Guide, we have used the term 
“federally assisted” housing as that term is defi ned 
and used with respect to many of the statutory provi-
sions relating to criminal acts and admission policies.4 
There are times, however, when, for ease of reference 
to multiple programs, we have used the generic terms 

442 U.S.C.A. § 13664(a)(2) (West, WESTLAW through P.L. 110-46 
(excluding P.L. 110-42 & 110-44) approved 07-05-07); 24 C.F.R. 
§ 5.100 (2007) (reciting a long list of programs covered by part 5); 
24 C.F.R. § 5.850 (2007) (establishing exceptions from rules con-
cerning admission and eviction for alleged criminal activity from 
public housing, vouchers and RD properties, which have their 
own program-specifi c rules).

“HUD-assisted,” “HUD-subsidized” or “federally-
subsidized” housing to refer to categories of the fed-
erally assisted programs, including housing assisted 
by USDA and the LIHTC programs. Because of dis-
crete variations in the rules as well as their coverage, 
advocates should look carefully at the discussion to 
determine which housing is covered.

1.6 Section 221(D)(3) Below-Market 
Interest Rate (BMIR) Program

Created in 1961, this program is the oldest feder-
ally assisted low- and moderate income family hous-
ing program of the Federal Housing Administration’s 
(FHA). Developments fi nanced under the program, 
now regulated by HUD, were subsidized by the pro-
vision of a below-market interest rate (BMIR) on the 
original mortgage loan for the purpose of constructing 
or substantially rehabilitating a multifamily rental or 
cooperative developments. The purpose of the BMIR 
subsidy mechanism was to reduce the overall cost of 
operating the development, and thus permit lower 
rents. Over time, the primary factor maintaining the 
affordability of these developments has been HUD’s 
limiting rent increases to costs required to cover only 
demonstrated operating cost increases. As a result, 
rents in these developments may now be consider-
ably lower than market rents. Since about 1970, no 
additional developments were developed under this 
program and older units are now being lost because 
loans have fully matured or owners are prepaying 
their mortgage loans.

There are also Section 221 market interest rate 
developments, where HUD insures the loan but pro-
vides no additional mortgage subsidy. The rents for 
these developments may have some degree of afford-
ability because, over the years, rents may have been 
restricted by a regulatory agreement. 

In Section 221(d)(3) BMIR developments without 
subsidies other than the reduced interest rate, eligible 
applicants must have income at or below 95 percent 
of AMI. Admission decisions are made by the owner 
or manager pursuant to a written tenant selection 
policy and procedures developed by the owner under 
HUD regulations and guidelines. As explained in the 
main chapters of this Guide, certain criminal activity 
of a household member presents potential grounds 
for the denial of admissions.
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The rent in Section 221(d)(3) developments is 
approved by HUD based upon the number of bed-
rooms in the unit and the cost of operating the unit 
with the loan subsidy. Rents are fl at rents, i.e., they are 
the same for equal sized units and, unless some other 
subsidies are available, are not based upon a per-
centage of the family’s income. Some higher-income 
tenants pay a slightly higher rent, 110 percent of the 
BMIR rent. The rents in these developments can only 
be increased upon HUD’s approval of demonstrated 
operating cost increases. For more information about 
the rents in a Section 221(d)(3) BMIR development, 
see http://www.hud.gov/offi ces/hsg/mfh/hsgrent.
cfm (click on the program name).

In any Section 221(d)(3) BMIR or market-rate devel-
opment, some or all units may also receive additional 
“deep subsidy” rental assistance, such as project-
based Section 8 or rent supplement, which makes 
the units affordable to the lowest-income families by 
reducing tenant rent contributions to 30 percent of 
the family’s adjusted income. These additional sub-
sidy programs are discussed below.

Good cause is required for evicting tenants, 
whether during or at the end of the lease term. Good 
cause for eviction can include criminal activity of a 
household member or guest.

How to fi nd Section 221(d)(3) BMIR properties. HUD 
maintains a list of these developments at: http://
www.hud.gov/offices/hsg/mfh/hto/inventory
survey.cfm.

Basic References:
12 U.S.C. §§ 1715l(d)(3) and (d)(5).
24 C.F.R. pt. 221 Low Cost and Moderate Income 

Mortgage Insurance.
24 C.F.R. pt. 247 (Evictions).
HUD Handbook 4350.3, OCCUPANCY REQUIREMENTS FOR 

SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS.
HUD website with more information about this pro-

gram: http://www.hud.gov/offi ces/hsg/mfh/
progdesc/rentcoophsg221d3n4.cfm. For more 
extensive discussion of this program and appli-
cants’ and tenants’ rights, see National Housing 
Law Project, HUD HOUSING PROGRAMS: TENANTS’ 
RIGHTS (3d ed. 2004 and 2006-2007 Supp.).

1.7  Section 236 Rental Program
This program was created in 1968. These develop-

ments, fi nanced by private institutions and regulated 
by HUD, were subsidized by interest reduction pay-
ments that reduced the original loan interest rate for 
the purpose of constructing or substantially reha-
bilitating multifamily rental or cooperative devel-
opments. The interest subsidy mechanism reduced 
overall costs, and thus permitted lower rents. Over 
time, the primary factor maintaining affordability has 
been HUD’s limiting rent increases to demonstrated 
increased operating costs. Thus, rents in these devel-
opments may now be considerably lower than market 
rents. No new development have been constructed 
under the program since about 1980 and older devel-
opments are now being lost because the loan term has 
matured or owners are prepaying their loans.

Eligible applicants must have incomes that do not 
exceed 80 percent of AMI. Admission decisions are 
made by the owner or manager pursuant to a written 
tenant selection policy and procedures developed by 
the owner under HUD regulations and guidelines. As 
explained in the main chapters of this Guide, certain 
criminal activity of a household member presents 
potential grounds for rejection.

Under the Section 236 program, there is a mini-
mum “basic” rent for each unit, which is the amount 
needed to operate the development with an interest 
rate of one percent. This fl at basic rent is approved 
by HUD and can only be increased as operating costs 
increase. Relatively higher-income families may pay 
more than the basic rent up to the so-called “Section 
236 market rent,” which is the rent without the inter-
est subsidy (usually about $50-$70 per unit higher 
than the basic rent). For more information on how 
rents are set, see: http://www.hud.gov/offi ces/hsg/
mfh/hsgrent.cfm (click on program name).

In any Section 236 development, some or all units 
may also receive additional “deep subsidy” assis-
tance, such as project-based Section 8, Section 236 
Rental Assistance, or rent supplements, which make 
the units affordable to the lowest-income families by 
reducing tenant rent contributions to about 30 per-
cent of the family’s adjusted income. These additional 
subsidy programs are discussed below.

Good cause is required for evicting tenants, whether 
during or at the end of the lease term. Good cause for 
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eviction can include criminal activity of a household 
member or guest.

How to fi nd Section 236 properties. HUD maintains 
a list, see: http://www.hud.gov/offi ces/hsg/mfh/
map/actloan/activesec236proj.cfm and http://
www.hud.gov/offi ces/hsg/mfh/hto/inventorysur-
vey.cfm.

Basic References:
12 U.S.C. § 1715z–1.
24 C.F.R. pt. 236 Mortgage Insurance and Interest 

Reduction Payment for Rental Projects.
24 C.F.R. pt. 247 (Evictions).
HUD Handbook 4350.3, OCCUPANCY REQUIREMENTS FOR 

SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS.
For more extensive discussion of this program and 

applicants’ and tenants’ rights, see National Hous-
ing Law Project, HUD HOUSING PROGRAMS: TEN-
ANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Supp.).

1.8 Section 202 Program for the Elderly 
and People with Disabilities

These developments are subsidized and regu-
lated by HUD. There are two types of Section 202 
housing, depending on the date of the original loan 
(roughly pre- and post-1991). Under the original Sec-
tion 202 program (prior to 1991), HUD made direct 
low-interest loans to nonprofi ts to develop housing 
for low-income elderly and disabled families. These 
developments are subject to rules and regulations 
similar to those applicable to the Section 221(d)(3) 
BMIR and Section 236 programs.

Because the Section 202 low-interest loan was 
insuffi cient to make the units affordable to the lowest-
income families, some of these Section 202 develop-
ments also received rent supplement or project-based 
Section 8 assistance (Section 8 new construction or 
Section 8 additional assistance through the Loan 
Management Set Aside program). These Section 
202/8 developments remain subject to both the Sec-
tion 202 and the relevant Section 8 regulations.

Eligibility for initial occupancy in older Section 202 
developments is limited to families with a head of 
household or a spouse who is elderly (defi ned as a 
person who is at least 62 years of age) or has a disabil-
ity . Families are eligible if their income is not greater 
than 80 percent of AMI, although units in older Sec-

tion 202 developments that are also receiving Section 
8 assistance are further restricted to very low-income 
and extremely low-income families under additional 
targeting rules, discussed below under project-based 
Section 8. Admission decisions are made by the 
owner or manager, pursuant to a written tenant selec-
tion policy and procedures developed by the owner 
under HUD regulations and guidelines. As explained 
in the body of this Guide, certain criminal activity of 
a household member presents potential grounds for 
rejection.

Rents for older Section 202 developments that 
have no additional subsidies are budget-based fl at 
rents (i.e. not adjusted in accordance with tenant 
income) and can increase only upon HUD approval 
for demonstrated operating cost increases. Tenant 
rent contributions for developments that also have 
Section 8 subsidy (Section 202/8) are set at 30 per-
cent of adjusted household income. Some older Sec-
tion 202 developments, which were developed in the 
late 1980s for persons with disabilities, have a Project 
Assistance Contract (PAC, also called Section 162), 
which also reduces the tenant’s rent contribution to 
30 percent of adjusted income.

The second type of Section 202 housing was devel-
oped in 1990 under Section 202 Supportive Housing 
for the Elderly. (The Section 811 program--Support-
ive Housing for People with Disabilities--which was 
created at the same time is discussed below.) The 
fi nancing mechanism for this new Section 202 pro-
gram changed from a loan to a capital advance, and 
the program also added special rental assistance for 
tenants, called the Project Rental Assistance Contract 
(PRAC). 

Families are eligible for Section 202 Supportive 
Housing if their income is not greater than 50 percent 
of AMI. At initial occupancy, eligibility is limited to 
families with one or more elderly individuals.

Admission decisions are made by the owner or 
manager, pursuant to a written tenant selection pol-
icy and procedures developed by the owner under 
HUD regulations and guidelines. As explained in the 
main chapters of this Guide, certain criminal activity 
of a household member presents potential grounds 
for rejection.

From the tenant’s perspective, the Section 202 
PRAC works just like project-based Section 8. Tenants 



173

Appendix 1An Affordable Home on Re-entry

pay rent contributions of 30 percent of adjusted fam-
ily income. Limited funding continues to be available 
for building additional developments under the new 
Section 202 program.

For more information on how rents are set for the 
Section 202/162 Project Assistance Contract (PAC) 
and Section 202/811 Project Rental Assistance Con-
tract (PRAC) units, see http://www.hud.gov/offi ces/
hsg/mfh/hsgrent.cfm (click on the program name).

Good cause is required for evicting tenants from 
any Section 202 property, whether during or at the end 
of the lease term. Good cause for eviction can include 
criminal activity of a household member or guest.

How to fi nd Section 202 properties. HUD maintains 
a list in a particular community, see: http://www.
hud.gov/offi ces/hsg/mfh/map/actloan/activese-
c202loans.cfm and http://www.hud.gov/offi ces/
hsg/mfh/hto/inventorysurvey.cfm.

Basic References:
For the pre-1990 Section 202 program:
Section 202 of the Housing Act of 1959, Pub L. No. 86-

372, § 202, 73 Stat. 667 (1959).
24 C.F.R. pt. 891 subpt. E.
24 C.F.R. pt. 247 Evictions (also made applicable by 24 

C.F.R. §§ 891.630 and 891.770).
HUD Handbook 4350.3, OCCUPANCY REQUIREMENTS FOR 

SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS.
For the post-1990 Section 202 program 
12 U.S.C. § 1701q.
24 C.F.R. pt. 891 Subparts A, B and D.
24 C.F.R. pt. 247 Evictions (also made applicable by 24 

C.F.R. §  891.430).
HUD Handbook 4350.3, OCCUPANCY REQUIREMENTS FOR 

SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS.
HUD website with basic information about Section 

202 program, see: http://www.hud.gov/offi ces/
hsg/mfh/progdesc/eld202.cfm.

For more extensive discussion of these programs and 
applicants’ and tenants’ rights, see National Hous-
ing Law Project, HUD HOUSING PROGRAMS: TEN-
ANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Supp.).

1.9 Section 811 Program for Supportive 
Housing for Persons with Disabilities

Section 811 developments are subsidized and reg-
ulated by HUD, which provides interest-free capital 

advances to nonprofi t sponsors to develop supportive 
housing for persons with disabilities. These proper-
ties also receive a Project Rental Assistance Contract 
(PRAC), which is identical to that provided with the 
new Section 202 program (above). 

Eligibility for Section 811 Supportive Housing is 
limited to very low-income households, with incomes 
no greater than 50 percent of AMI. An eligible family 
must have one adult with a disability, such as a physi-
cal disability, developmental disability or chronic 
mental illness. With HUD approval, an owner can 
limit occupancy to persons with similar disabilities. 
However, the owner must permit occupancy by any 
qualifi ed person with a disability who could benefi t 
from the housing and/or services regardless of the 
type of disability. Admission decisions are made by 
the owner or manager, pursuant to a written tenant 
selection policy and procedures developed by the 
owner under HUD regulations and guidelines. As 
explained in the main chapters of this Guide, certain 
criminal activity of a household member presents 
potential grounds for rejection.

From the tenant’s perspective, the PRACs for the 
Section 811 program work just like project-based Sec-
tion 8. Tenants pay rent contributions of 30 percent of 
adjusted family income. Limited funding continues 
to be available for building additional developments 
under the Section 811 program. 

For more information on how rents are set for this pro-
gram, see: http://www.hud.gov/offi ces/hsg/mfh/
hsgrent.cfm (Click on program name).

Good cause is required for evicting tenants, whether 
during or at the end of the lease term. Good cause for 
eviction can include criminal activity of a household 
member or guest.

How to fi nd Section 811 housing. HUD maintains a 
list of developments by state with information about 
whether the development is elderly, disabled or both, 
see: http://www.hud.gov/offi ces/hsg/mfh/hto/
inventorysurvey.cfm.

Basic References:
42 U.S.C. § 8013.
24 C.F.R. pt. 891 subpt. D.
24 C.F.R. pt. 247 Evictions (made applicable by 24 

C.F.R. § 891.430).
HUD Handbook 4571.2, Section 811 Supportive  
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Housing for Persons With Disabilities.
HUD website with basic information about Section 

811 program, see: http://www.hud.gov/offi ces/
hsg/mfh/progdesc/disab811.cfm.

1.10 Project-Based Rental Assistance 
Programs

Some privately owned properties with HUD-
insured or subsidized mortgages or direct HUD 
loans also have additional rental assistance that 
makes some or all of the units more affordable to 
very low-income tenants. The most common rental 
assistance program is the project-based Section 8 pro-
gram. Some HUD units still have Section 236 Rental 
Assistance Program (RAP) or rent supplement, and 
some Rural Development units have either project-
based Section 8 or RD Rental Assistance. The follow-
ing briefl y explains these rental assistance programs. 
The Project-Based Section 8 program may also be a 
stand-alone program. It does not have to be used 
with a federal insured or guaranteed mortgage.

1.10.1 Project-Based Section 8 
Programs 

The project-based Section 8 rental assistance pro-
grams provide rent subsidies for some or all units in 
a development for a specifi c period of time. The assis-
tance covers the difference between the approved 
unit rents and tenants’ income-based rent contribu-
tions. These subsidies were provided in exchange 
for the owners’ commitment to rent only to eligible 
low-income tenants and charge only HUD-approved 
rents for the term of the Section 8 contract. 

Historically there have been many project-based 
Section 8 programs, including the New Construction 
program, the Substantial Rehabilitation program, the 
Additional Assistance for Projects with HUD-insured 
and HUD-Held Mortgages (Loan Management Set-
Aside) program, and Additional Assistance for the 
Disposition of HUD-Owned Projects. There were also 
specifi c set-asides for project-based Section 8 funding 
to be used in conjunction with state-fi nanced proper-
ties, Section 202 properties, and properties developed 
with Rural Development Section 515 loans. All of 
these programs are generally referred to as project-
based Section 8 housing. 

As its name implies, project-based Section 8 is a 

rental subsidy that is attached to a specifi c building 
and the tenant cannot move with the subsidy. In gen-
eral, for most project-based Section 8 developments, 
HUD initially entered into a contract with the owner 
for a period of fi ve to 40 years. In some cases, the con-
tract is between a state housing agency or another 
public housing agency and the owner. HUD is not 
entering into any new project-based Section 8 con-
tracts but is renewing existing contracts at the request 
of owners, usually for a year at a time or for a longer 
period, but subject to annual appropriations.

Under current rules, absent certain exceptions, 
families are eligible for project-based Section 8 if their 
income at initial occupancy is less than 50 percent of 
AMI, although owners must also provide two out of 
every fi ve units that become available in any year to 
extremely low-income families (less than 30 percent 
of AMI). 

Admission decisions are made by the owner or 
manager, pursuant to a written tenant selection pol-
icy and procedures developed by the owner under 
HUD regulations and guidelines. As explained in the 
main chapters of this Guide, certain criminal activity 
of a household member presents potential grounds 
for rejection.

Tenant contribution toward rent is generally set 
at 30 percent of the family’s adjusted income. For 
families with little income, HUD has set a minimum 
monthly rent contribution of $50. For more informa-
tion on how rents are set for this program, see: http://
www.hud.gov/offi ces/hsg/mfh/hsgrent.cfm (click 
on program name).

Good cause is required for evicting tenants, whether 
during or at the end of the lease term. Good cause for 
eviction can include criminal activity of a household 
member or guest.

How to fi nd a project-based Section 8 development. 
HUD maintains a list by state, city, county or zip code 
or by name of the development, see http://www.hud.
gov/apps/section8/index.cfm.

Section 8 project-based developments are now pri-
marily administered by a Performance-Based Con-
tract Administrator (PB-CA) under contract with 
HUD. The list of developments covered by a PB-CA 
is found at: http://www.hud.gov/offi ces/hsg/mfh/
rfp/ca_assigned.cfm.
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Basic References:
42 U.S.C. § 1437f.
24 C.F.R. pt. 880 New Construction.
24 C.F.R. pt. 881 Substantial Rehabilitation.
24 C.F.R. pt. 883 Section 8 Housing Assistance Pay-

ments Program–State Housing Agency.
24 C.F.R. pt. 884 Section 8 Housing Assistance Pay-

ments Program, Section 515 Rural Rental Hous-
ing Projects.

24 C.F.R. pt. 886 Section 8 Housing Assistance Pay-
ments Program–Special Allocations.

24 C.F.R. pt. 247 Evictions.
HUD Handbook 4350.3, OCCUPANCY REQUIREMENTS FOR 

SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS.
For more extensive discussion of this program and 

applicants and tenants’ rights, see National Hous-
ing Law Project, HUD HOUSING PROGRAMS: TEN-
ANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Supp.).

1.10.2 Section 236 Rental Assistance 
Program (RAP) 

Some Section 236 developments have a Section 236 
RAP contract for up to 20% of the units. Eligibility 
and tenant selection are the same as for the Section 
236 program, above.

The purpose of the Section 236 RAP contract is to 
reduce the rent paid by the family to 30 percent of 
adjusted family income. For more information on 
how rents are set for this program, see: http://www.
hud.gov/offi ces/hsg/mfh/hsgrent.cfm (click on 
program name). 

Since the 1980s, almost all Section 236 RAP con-
tracts have been converted to project-based Section 
8, and HUD is not entering into any new Section 236 
RAP contracts.

Good cause is required for evicting tenants, whether 
during or at the end of the lease term. Good cause for 
eviction can include criminal activity of a household 
member or guest.

Basic References:
12 U.S.C. § 1715z–1(f)(2).
24 C.F.R. pt. 236, Subpt. D, Rental Assistance Pay-

ments.
24 C.F.R. pt. 247 Evictions.
HUD Handbook 4350.3, OCCUPANCY REQUIREMENTS FOR 

SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS.

For more extensive discussion of this program and 
applicants and tenants’ rights, see National Hous-
ing Law Project, HUD HOUSING PROGRAMS: TEN-
ANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Suppl.).

1.10.3 Rent Supplement Program 
Some HUD properties (especially Section 221(d)(3), 

Section 236, and old Section 202) have rent supple-
ment contracts to make the units more affordable to 
very low-income tenants. 

Families are eligible for rent supplement if their 
income at initial occupancy is less than 80 percent of 
AMI. Admission decisions are made by the owner or 
manager, pursuant to a written tenant selection pol-
icy and procedures developed by the owner under 
HUD regulations and guidelines. As explained in the 
main chapters of this Guide, certain criminal activity 
of a household member presents potential grounds 
for rejection.

The purpose of the rent supplement contract is to 
reduce the rent paid by the family to about 30 percent 
of adjusted family income. For more information on 
how rents are set for this program, see: http://www.
hud.gov/offi ces/hsg/mfh/hsgrent.cfm (click on 
program name).

Most rent supplement contracts have been con-
verted to project-based Section 8, and HUD is not 
entering into any new rent supplement contracts.

Good cause is required for evicting tenants, whether 
during or at the end of the lease term. Good cause for 
eviction can include criminal activity of a household 
member or guest.

Basic References:
12 U.S.C. § 1701s.
24 C.F.R. § 200.1302 (savings clause referencing the 

applicable rent supplement regulations).
24 C.F.R. pt. 247 Evictions.
HUD Handbook 4350.3, OCCUPANCY REQUIREMENTS FOR 

SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS.
For more extensive discussion of this program and 

applicants and tenants’ rights, see National Hous-
ing Law Project, HUD HOUSING PROGRAMS: TEN-
ANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Supp.).
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1.11 Section 8 Moderate Rehabilitation 
Program

Historically, PHAs administered the Section 8 Mod-
erate Rehabilitation (Mod Rehab) program to provide 
rental assistance to tenants in privately-owned devel-
opments. The purpose of the program was to provide 
assistance suffi cient to repair substandard housing 
in local communities for low- and very low-income 
families. The subsidy is rental assistance, not a loan 
interest or capital subsidy. 

These units were initially under 15-year contract 
terms that have now expired and are now eligible for 
annual renewal contracts. 

Under current rules, absent certain exceptions, 
families are eligible for Section 8 Mod Rehab if their 
income at initial occupancy is less than 80 percent of 
AMI.

After an initial determination of eligibility by the 
public housing authority, families are referred to the 
owner, who then makes the actual admission deci-
sion, pursuant to a written tenant selection policy 
and procedures, hopefully, developed by the owner. 
As explained in the main chapters of this Guide, cer-
tain criminal activity of a household member may 
make the applicant ineligible and presents potential 
grounds for rejection.

Like other forms of Section 8, tenant rent contribu-
tions are set at 30 percent of adjusted family income. 
For families with little income, the PHA may set a 
minimum monthly rent contribution of up to $50.

HUD reports state that there are currently approxi-
mately 29,000 non-single room occupancy moderate 
rehabilitation units nationwide.5

Starting in 1990, Congress limited funding for this 
program to rental assistance for single room occu-
pancy (SRO) developments rehabilitated for home-
less individuals.6 Typically, but not always, an SRO 
unit does not have either a bathroom and/or a kitchen 
in the individual unit. Public housing authorities and 
private nonprofi t organizations may apply for fund-
ing for the Mod Rehab SRO program. Funding for the 
program continues to be available for new develop-
ments. 

5See HUD Resident Characteristics Report available at https://pic.
hud.gov/pic/RCRPublic/rcrmain.asp
6There are approximately 6,000 nationwide. Id.

Homeless individuals must be provided fi rst prior-
ity for this housing. Applicant screening is dependent 
upon the mission of the SRO project owner and allows 
discretion to managers to offer housing assistance in 
the case of prior convictions and when housing might 
not typically be offered under the other Section 8 pro-
grams.

Recipients of Moderate Rehabilitation SRO fund-
ing, other than PHAs, must have one or more home-
less or formerly homeless individuals on the board 
of directors or other similar policy making entity 
of the recipient or otherwise make arrangements to 
consult with such homeless or formerly homeless 
individuals.

Another HUD program, the Shelter Plus Care 
(S+C) program, although not technically a Section 8 
Mod Rehab program, also contains a SRO moderate 
rehabilitation program for adults who are homeless 
and have a disability. The S+C program is discussed 
in detail below. Funding continues to be available for 
the S+C SRO program.

Good cause is required for evicting tenants, 
whether during or at the end of the lease term. Good 
cause for eviction can include criminal activity of a 
household member or guest.

How to fi nd Section 8 Moderate Rehabilitation housing. 
The local housing authority should have a list or know 
where the housing that it administers is located.7 
The list may be an attachment to the approved local 
public housing authority (PHA) plan, available on 
HUD’s website: (http://www.hud.gov/offi ces/pih/
pha/approved/). In addition, the state or local gov-
ernment entity that received these funds, if different 
from a PHA, should have a list of or know where 
these properties are located.

For units that are available for the homeless, such 
as Section 8 Mod Rehab SRO and S+C SRO housing, 
the location of the units should be available from local 
social services agencies, homeless service groups, and 
continuum of care coordinators. For more informa-
tion about how to fi nd these groups, see the discus-
sion below under housing for the homeless and S+C.

7HUD’s website provides information on the number, but not the 
location, of Section 8 Moderate Rehabilitation units by PHA.
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Basic References:
42 U.S.C. § 1437f(e)(2) (authority for Section 8 Moder-

ate Rehabilitation that was repealed in 1990).
42 U.S.C. § 1437f(n) (authority for Section 8 SRO hous-

ing that was repealed in 1998).
42 U.S.C. § 11401 (SRO housing for the homeless).
24 C.F.R. pt. 882 Section 8 Moderate Rehabilitation 

Programs.
24 C.F.R. § 882.514 (PHA and owner roles in tenant 

selection).
24 C.F.R. pt. 247 and § 882.511 Evictions.
Current funding for the Section 8 SRO program and 

the S+C SRO program is competitive by Notice 
of Funding Availability (NOFA), see, e.g., 70 Fed. 
Reg. 14,273 (Mar. 21, 2005). The NOFAs may have 
additional information regarding eligibility or 
tenant screening. 

HUD website with basic information about the SRO 
program, see: http://www.hud.gov/offi ces/cpd/
homeless/programs/sro/index.cfm.

Housing Homeless Individuals Through HUD’s 
Section 8 Moderate Rehabilitation Single Room 
Occupancy (SRO) Program (March 2001), avail-
able at: http://www.hud.gov/offi ces/cpd/home-
less/library/sro/fi nalguidepdf.pdf.

1.12 Home Investment Partnership 
Program

HUD provides HOME funds to state and local 
governments to develop multifamily rental housing 
or homeownership units, or to provide tenant-based 
rental assistance. State or local government units con-
tract with nonprofi t or for-profi t entities to develop 
the housing. 

Eligibility for rental properties and rental assis-
tance is restricted to families whose income at move-
in does not exceed 80 percent of AMI and 90 percent 
of the tenants must have incomes no more than 60 
percent of AMI at initial occupancy. For rental devel-
opments with fi ve or more units, 20 percent of the 
units are reserved for families with incomes at or 
below 50 percent of AMI. Admission decisions are 
made by the owner or manager, pursuant to a writ-
ten tenant selection policy and procedures developed 
by the owner under HUD regulations. As explained 
in the main chapters of this Guide, certain criminal 

activity of a household member presents potential 
grounds for rejection.

Rents for HOME rental units are set by formula. 
The maximum rent is the lesser of 30 percent of 65 
percent of AMI or the HUD-published Fair Market 
Rents for the area. Rents for any units required to be 
set aside for very low-income families are set at either 
of 30 percent of income or 30 percent of 50 percent 
of AMI. Without an additional rent subsidy, rents 
for most HOME rental units are not affordable to the 
lowest income families. Additional rent subsidies 
could come from HOME funds or Section 8 vouchers. 
Owners of HOME-funded rental properties cannot 
discriminate against Section 8 voucher applicants. 
HOME funds may also be combined with tax credits 
or project-based vouchers.

Good cause is required for evicting tenants, 
whether during or at the end of the lease term. Good 
cause for eviction can include criminal activity of a 
household member or guest.

HOME funding and restrictions on the develop-
ment generally run from fi ve to 20 years, depending 
upon the amount of funding. HOME funds used for 
rental assistance are initially limited to two years, but 
may be extended. Congress is still providing new 
funds for the development of units under the HOME 
program.

How to fi nd HOME-funded developments. The state 
or local government agency that received these funds 
should have a list of developments or know where 
these properties are located.

Basic References: 
42 U.S.C. §§ 12,741-12,756.
24 C.F.R. pt. 92.
24 C.F.R. §§ 92.203 (income determinations),  92.253(c) 

(good cause eviction protections), 92.253(d) (ten-
ant selection), 92.351 (affi rmative marketing; 
minority outreach).

Building HOME: A HOME Program Primer, a book-
let produced by HUD, available at http://www.
hud.gov/offi ces/cpd/affordablehousing/library/
building/index.cfm.

HUD website with basic information about this pro-
gram: http://www.hud.gov/offi ces/cpd/afford-
ablehousing/programs/home/index.cfm.
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For more extensive discussion of this program and 
applicants and tenants’ rights, see National Hous-
ing Law Project, HUD HOUSING PROGRAMS: TEN-
ANTS’ RIGHTS (3d ed. 2004 and 2006-2007 Supp.).

1.13 Section 17 Rental Rehabilitation 
Program

Between 1983 and 1990, HUD provided grants to 
state and local governments to allow for the moder-
ate rehabilitation of multifamily developments pri-
marily in low-income neighborhoods. A condition 
of the grants was that for at least ten years, between 
50 percent and 100 percent of the units were to be 
occupied by low-income families. Local governments 
may have added additional conditions and extended 
the term of any obligations. 

Eligibility for these properties is restricted to fami-
lies whose income at move-in does not exceed 80 
percent of AMI. Admission decisions are made by 
the owner or manager, although there is no federal 
requirement for a written tenant selection policy or 
procedures. As explained in the main chapters of this 
Guide, certain criminal activity of a household mem-
ber presents potential grounds for rejection.

Rent for these units is considered affordable if it 
does not exceed the HUD-published Fair Market 
Rent (FMR) for the area. In general, the rent for these 
units is not affordable to the lowest income families. 
Tenants may use vouchers to reside in these units. 
This program no longer receives new funding for 
additional units. There is no federal effort to preserve 
or extend the contracts on these units.

How to fi nd Rental Rehabilitation units: State and 
local government agencies that received these funds 
should be able to identify the location of these devel-
opments.

Basic References:
42 U.S.C.A. § 1437o note.
24 C.F.R. pt. 511.

1.14 Section 17 Housing Development 
Program

Between 1983 and 1990 HUD provided grants to 
state and local governments to make 20-year grants, 
loans and interest reduction payments for the con-
struction or rehabilitation of multifamily units. 

Twenty percent of the units in each development had 
to be set aside for low-income families. Local govern-
ments may have added additional conditions and 
extended the term of any obligations.

Eligibility for these units is restricted to families 
whose income at move-in does not exceed 80 percent 
of AMI. Admission decisions are made by the owner 
or manager, although there is no federal requirement 
for a written tenant selection policy or procedures. As 
explained in the main chapters of this Guide, certain 
criminal activity of a household member presents 
potential grounds for rejection.

Rents for the low-income units may not exceed 30 
percent of the income for a family at or below 50 per-
cent of AMI. In general, the rent for these units is not 
affordable to the lowest income families. Tenants may 
use vouchers to reside in these units. This program 
no longer receives funding for additional units. There 
is no federal effort to preserve or extend the contracts 
on these units.

How to fi nd Section 17 units. The state and local gov-
ernment agencies that received these funds should be 
able to identify the location of these developments.

Basic References:
42 U.S.C. § 1437o note.
24 C.F.R. pt. 850.

1.15 Low-Income Housing Tax Credit 
Program (LIHTC)

The Low-Income Housing Tax Credit (LIHTC) pro-
gram is currently the primary production program for 
affordable housing for low-income people. Tax credits 
are divided among the states based upon population. 
Owners of LIHTC developments are usually limited 
partnerships with large corporate investors, who gain 
the benefi ts of the tax credits, acting as limited part-
ners. General partners may include nonprofi ts.

The LIHTC program is administered by the Internal 
Revenue Service (IRS) of the Department of Treasury 
and state housing agencies, often called state hous-
ing fi nance or tax credit agencies. The state housing 
agencies develop a Qualifi ed Allocation Plan (QAP), 
which describes priorities and standards for award-
ing tax credits within the state. Some state agencies 
also adopt rules or guidelines to govern operation of 
the properties, including tenant and applicant rights.
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In exchange for the tax credits, the owner must 
agree to rent a certain number of units to income-
eligible tenants for a fi xed rent. The owner has two 
choices. At least 20 percent of the units must be ini-
tially occupied by tenants with incomes no higher 
than 50 percent of AMI or at least 40 percent of the 
units must be occupied by tenants with incomes no 
higher than 60 percent of AMI. Developments may 
also have a higher percentage of restricted units. 
Eligibility for the restricted units in these proper-
ties is limited to families whose income at move-in 
does not exceed the designated percentage of AMI. 
Admission decisions are made by the owner or man-
ager. Although there is no federal requirement for a 
written tenant selection policy, such basic fairness 
protections could be required by the state tax credit 
allocation agency. As explained in the main chapters 
of this Guide, certain criminal activity of a household 
member presents potential grounds for rejection.

Under federal law, rents for restricted units are 
set at no more than 30 percent of either 50 percent or 
60 percent of AMI, depending upon the occupancy 
restriction selected. States may also impose require-
ments for occupancy and rents targeted to even 
lower-income people (e.g., 40 percent of AMI, and 
rents at 30percent of that amount) as a condition of 
receiving tax credits. The applicable rent and occu-
pancy restrictions are set forth in a recorded regula-
tory agreement. 

The rents for LIHTC-restricted units can increase as 
the AMI increases. Generally these units retain these 
rent restrictions for at least 30 years, or such longer 
term established under the regulatory agreement. 
Without additional subsidies, these rents are not 
affordable to the lowest income families. The LIHTC 
program can be used with HOME or CDBG funds, 
project-based vouchers or project-based Section 8. 
Moreover, the owner cannot discriminate against an 
applicant with a Section 8 voucher.

Tenants may be evicted from LIHTC units only 
for good cause. There is little case law defi ning good 
cause in the LIHTC context. Nevertheless, good cause 
is required for evicting tenants, whether during or at 
the end of the lease term. Good cause for eviction 
most likely can include criminal activity of a house-
hold member or guest.

How to fi nd LIHTC properties. HUD maintains a list 
of LIHTC properties by state at http://lihtc.huduser.
org/ (if needed, make sure to check the appropriate 
boxes to get bedroom size and owner contact infor-
mation). Some state housing tax credit agencies also 
have website lists with the names and addresses of 
LIHTC properties within the state.

Basic References:
26 C.F.R. § 1.42.
26 U.S.C. § 42(h)(6)(B)(iv) (good cause eviction). For 

additional information about good cause for 
eviction, see: http://www.nhlp.org/html/lihtc/
index.htm.

For general information about the LIHTC program, 
see http://lihtc.huduser.org/. In some states, the 
tax credit allocation agency has a website with 
information about the program.

1.16 Rural Development Housing

1.16.1 Section 515 Rural Rental 
Housing Program 

Rural Development (RD), an agency within the 
United States Department of Agriculture (USDA), 
makes or guarantees market-rate loans for up to 50 
years to public, private and nonprofi t groups or indi-
viduals to provide rental or cooperative housing for 
low- and moderate-income families. Loan funds may 
be used to construct or rehabilitate housing. Housing 
constructed for elderly or disabled persons or families 
may include congregate or group homes. Families are 
eligible for these properties if their income, at initial 
occupancy, is less than 80 percent of AMI, although 
families with slightly higher “moderate” incomes (no 
more than $5,500 above the low-income limit) may 
also be eligible. Admission decisions are made by the 
owner or manager, pursuant to a written tenant selec-
tion policy and procedures developed by the owner 
under RD regulations and guidelines. As explained 
in the main chapters of this Guide, certain criminal 
activity of a household member presents potential 
grounds for rejection.

Two forms of additional subsidy make rents in Sec-
tion 515 developments affordable. The fi rst, interest 
credit, is a shallow subsidy, available to limited-profi t 
or non-profi t owners. The interest credit reduces the 
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interest rate for the loan to 3 percent or 1 percent. 
These interest credit subsidies are similar to the HUD 
Section 221(d)(3) BMIR and Section 236 programs. 

The rents in 3 percent interest credit developments 
are approved by RD, based upon bedroom size, and 
do not vary with tenant income. The rent structure for 
1 percent interest credit developments is slightly more 
complicated, like the HUD Section 236 program. The 
owner fi rst sets the basic rent and market rent. The 
basic rent is based on the cost of operating the proj-
ect with a loan amortized at a 1 percent interest rate, 
and the market rent is based upon the same operating 
expenses with the mortgage loan amortized at the RD 
market-rate in effect at the time the loan was made. 
Tenants pay the greater of the basic rent or 30 percent 
of income, up to the market rent. As with the HUD 
interest subsidy programs, the RD interest credit is 
not suffi cient to make the units affordable to the low-
est income families. Some Section 515 developments 
receive a second subsidy, RD Rental Assistance, which 
subsidizes the difference between the basic rent and 
30 percent of tenant income, for some or all of the 
units. The Rental Assistance contracts initially were 
for fi ve or 20 years; they have since been reduced to 
fi ve-, four- and two-year terms and most recently to 
one-year terms. Some Section 515 developments also 
have project-based Section 8 contracts. Section 515 
loans with RD Rental Assistance are still available for 
new developments. As owners prepay or retire their 
loans, the former Section 515 developments become 
unaffordable to low- and very low-income families 
because all the subsidies are terminated. Residents 
are, however, eligible for RD vouchers.

Good cause is required for evicting tenants from 
RD Section 515 units, whether during or at the end 
of the lease term. Good cause for eviction can include 
criminal activity of a household member or guest.

How to fi nd RD Section 515 housing. The USDA 
website contains a list of multifamily developments 
assisted by the RD program. The list can be searched 
by state and county. See: http://rdmfhrentals.sc.egov.
usda.gov/RDMFHRentals/select_state.jsp. 

Basic References:
42 U.S.C. § 1485.
42 U.S.C. § 1490a(a)(2) (Rental Assistance authoriza-

tion).

7 C.F.R. pt. 3560 (Section 515 regulations).
7 C.F.R. pt. 3560 Subpt. F (Rental Assistance).
24 C.F.R. § 884 (Section 8 for Rural Rental Housing 

Projects).
RD, MFH Asset Management Handbook, 2-3560, 

§ 6.37(c) (2007), available at http://www.rurdev.
usda.gov/regs/hblist.html.

USDA website with basic information about Rural 
Rental Housing program, the Guaranteed Rental 
Housing Program and the Rental Assistance 
program: http://www.rurdev.usda.gov/rhs/com-
mon/program_info.htm#MFH.

1.16.2 Farm Labor Housing: Section 
514 and Section 516 

The Rural Development agency has two housing 
programs to assist in the construction of rental hous-
ing for migrant, seasonal, and year-round farm labor-
ers: Section 514, a 1 percent loan program, and Section 
516, a grant program.8

Farmworker families are eligible for these prop-
erties if their income at initial occupancy is no more 
than $5,500 above the low-income limit, although 
eligibility for projects receiving a Section 516 grant is 
restricted to low-income tenants (less than 80 percent 
of AMI). Eligibility is further restricted to households 
where the income of the lease holder is primarily 
from farm labor. 

Although RD Farm Labor Housing must be used 
for farmworkers during the working season, it may 
also be used to house homeless individuals and their 
families on an emergency temporary basis during the 
off-season. Moreover, with RD permission, it can be 
used to house non-farm labor households if there are 
persistent vacancies in the farmworker housing.

Admission decisions are made by the owner or 
manager, pursuant to a written tenant selection pol-
icy and procedures developed by the owner under 

8Most farm labor housing is owned and operated by farmers for 
the benefi t of their own farmworkers. Farmers are only eligible 
for Section 514 loans (on-farm labor housing) and are generally 
prohibited from charging rent in their housing, which typically 
consists of developments with less than 10 units. Nonprofi t and 
public agencies are eligible for Section 514 loans and Section 516 
grants (off-farm labor housing). These developments are typically 
larger and residents have to pay rent to live in the development. 
The discussion in this section is limited to housing fi nanced under 
both sections 514 and 516.
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RD regulations and guidelines. As explained in the 
main chapters of this Guide, certain criminal activity 
of a household member presents potential grounds 
for rejection.

From the tenant’s perspective, the rents in develop-
ments fi nanced under Sections 514 and 516 are typi-
cally lower than Section 515 rental housing without 
additional subsidies because part of the development 
was fi nanced with a Section 516 grant and the Section 
514 loan is amortized at 1 percent. All rents in develop-
ments fi nanced under Sections 514 and 516 are based 
on the cost of operating the project and amortizing 
the 1 percent loan. Except for households assisted by 
Rental Assistance, all tenants pay the same rent for a 
similar sized unit regardless of income.

Because farmworker households generally have 
extremely low incomes, rents in farm labor housing 
are frequently too high to be affordable by farm-
worker households. As a result, Rental Assistance is 
available to some or all the families residing in farm 
labor housing. Households receiving Rental Assis-
tance pay 30 percent of their adjusted income for 
rent.

Good cause is required for evicting tenants from 
RD Farm Labor Housing units, whether during or at 
the end of the lease term. Good cause for eviction can 
include criminal activity of a household member or 
guest.

How to fi nd RD Farm Labor housing. The State USDA, 
Rural Development staff should be able to provide 
information regarding the location of Section 514 or 
Section 516 developments.

Basic References:
42 U.S.C. § 1484 (Section 514).
42 U.S.C. § 1486 (Section 516).
42 U.S.C. § 1490a(a)(2) (Rental Assistance authoriza-

tion).
7 C.F.R. pt. 3560 (Section 514 and Section 516 regula-

tions).
7 C.F.R. pt. 3560 Subpt. F (RD Rental Assistance).
USDA website with basic information about Farm 

Labor Housing Loans and Grants and the Rental 
Assistance program: http://www.rurdev.usda.
gov/rhs/common/program_info.htm#MFH.

1.17 Programs for the Homeless
The federal government supports a variety of pro-

grams for homeless individuals and families that may 
be important resources for individuals with a criminal 
record seeking affordable housing. The defi nition of 
who is considered “homeless” is vital for determin-
ing whether these resources can help.

For certain federal programs, a person is consid-
ered “homeless” if he or she is living in a place not 
meant for human habitation for example living on the 
street, in an emergency shelter, or transitional hous-
ing and is income-eligible. An incarcerated person is 
not considered to be homeless.9 Upon discharge from 
incarceration, a person may be considered homeless 
if no residence has been identifi ed and the person 
lacks the resources and support networks needed to 
obtain housing. This defi nition applies to the follow-
ing federal programs: Supportive Housing program 
(SHP), Shelter Plus Care (S+C) and Section 8 Mod-
erate Rehabilitation SRO housing. These programs 
are authorized in the McKinney-Vento Home Assis-
tance Act.10 For these programs, the relevant Notice 
of Funding Availability (NOFA) also may have a defi -
nition of “chronically homeless person.” In the 2007 
NOFA such a person is an “unaccompanied homeless 
individual with a disabling condition who has either 
been continuously homeless for a year or more or has 
had at least four (4) episodes of homelessness in the 
past three (3) years.” Under this defi nition, S+C, Sup-
portive Housing and Moderate Rehabilitation (SRO) 
housing is not for populations who are at risk of 
becoming homeless. 

Although the term “homeless” may be used in 
other housing programs (e.g., public housing, the 
voucher program, and the older Section 8 Moderate 
Rehabilitation program), there is no federal defi nition 
for these programs. A local jurisdiction may defi ne 
the term “homeless.” Thus, it is possible for a local 
jurisdiction to defi ne “homeless” to include individu-
als who are incarcerated or recently released individ-
uals who do not have housing resources. 

942 U.S.C.A. 11302(c) (West, WESTLAW through P.L. 110-113 (End) 
approved 11-8-07).
10The Section 8 Moderate Rehabilitation (SRO) program is dis-
cussed in the section on Section 8 Moderate Rehabilitation pro-
gram.
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Basic References: 
42 U.S.C. § 11,302 (Defi nition of “homeless”).
HUD website defi ning homelessness:  http://www.

hud.gov/offices/cpd/homeless/library/sro/
understandingsro/eligibleparticipants.cfm.

Letter from James H. Barnes, HUD Director Com-
munity Planning and Development to Ms. Soni 
Gupta, AIDS Housing Corporation, Feb. 24, 2000 
(discussing eligibility of individuals released 
from institutions) included as Exhibit 1 to this 
Appendix; and Question and Answers: A Sup-
plement to the 2007 Continuum of Care Home-
less Assistance NOFA and Application available 
at: http://www.hud.gov/library/bookshelf12/
supernofa/nofa07/grpcoc.cfm.

1.17.1 Shelter Plus Care (S+C) Program
The Shelter Plus Care program is a rental assistance 

program for people who are homeless and disabled. 
The S+C program specifi cally targets adults with dis-
abilities including serious mental illnesses, those with 
chronic substance abuse problems, and those with 
AIDS and related diseases and their families. Rental 
assistance is linked to supportive services funded 
through other programs that tenants may be required 
to use. The funds are provided to states, local govern-
mental units and public housing authorities. Fund-
ing for S+C continues to be available for additional 
developments. S+C assistance may be provided in 
any of the following four ways:

Tenant rental assistance (TRA), a subsidy that moves 
with the tenant. The grant period for the administer-
ing agency is fi ve years. Participants may be required 
to live in a particular building for the fi rst year and a 
specifi c area thereafter or in a particular area for the 
entire period of participation so as to make the coor-
dination and provision of services easier. 

Sponsor-based rental assistance (SRA), a subsidy to 
a sponsor, which may be a private, nonprofi t or com-
munity mental health agency. Participants reside in 
the units owned or leased by the sponsor. The grant 
period is fi ve years. 

Project-based rental assistance (PRA), a subsidy to 
an owner for fi ve to ten years. To qualify for a ten-
year subsidy, the owner must perform at least $3,000 
of rehabilitation on the units.

S+C Moderate Rehabilitation for Single Room 
Occupancy (SRO) dwellings program. Under this 
program, similar to the Section 8 Moderate Reha-
bilitation SRO program, units must comply with the 
regulations for Section 8 Moderate Rehabilitation 
units. From the applicant or tenant’s perspective, the 
major differences between this S+C program and the 
ordinary Section 8 Moderate Rehabilitation program 
are the defi nition of who is eligible and the support-
ive services. The S+C SRO Moderate Rehabilitation 
funds are often combined with HOME funds. 

A participant may only be terminated from S+C 
programs for good cause. Recipients of S+C funds are 
urged to examine all extenuating circumstances and 
only terminate for the most serious violations. 

Recipients of S+C funding are required to have one 
or more homeless or formerly homeless individuals 
on the board of directors or other similar policy mak-
ing entity of the recipient or otherwise make arrange-
ments to consult with such homeless or formerly 
homeless individuals.

How to fi nd S+C units. Community social service 
agencies should know where this housing is located. 
The HUD website contains contact information for 
each state identifying homeless service groups and 
continuum of care coordinators for homeless assis-
tance providers within a county, city or region that 
receive HUD funding: http://www.hud.gov/home
less/hmlsagen.cfm. These coordinators should be 
able to help locate the S+C housing, Supportive Hous-
ing program, and Section 8 Moderate Rehabilitation 
SRO housing. As part of the Continuum of Care Plan, 
which is part of the application for funding for the 
S+C, Supportive Housing program and Moderate 
Rehabilitation SRO housing, there is an inventory 
chart, which lists details about current new beds and 
any targeting to certain individuals.

Basic References: 
42 U.S.C. §§ 11403-11407b.
24 C.F.R. pt. 582.
24 C.F.R. § 582.310(b) (calculating income), §§ 582.335 

(outreach activities), 582.330 (non- discrimination 
and equal opportunity requirements), 582.320 
(termination of assistance; see also 42 U.S.C. 
§ 11403f(b)).
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Current funding for the S+C program is competitive 
by Notice of Funding Availability, see, e.g., 72 Fed. 
Reg. 11,743 (Mar. 13, 2007). The NOFA may con-
tain information about eligibility and screening.

HUD’s S+C Resource Manual, available at: http://
www.hudhre.info/index.cfm?do=viewspcresour
ceman.

HUD’s website contains general information about 
the S+C programs:  http://www.hud.gov/offi ces/
cpd/homeless/programs/splusc/index.cfm.

1.17.2 The Supportive Housing 
Program (SHP) 

The Supportive Housing Program (SHP) provides 
funds for housing and/or supportive services. Eli-
gible applicants for funding include states, local gov-
ernmental units, public housing authorities, private 
nonprofi ts and community mental health centers. 
Funding for the SHP program continues to be avail-
able for the development of additional units. Popu-
lations who are given special consideration include 
homeless persons with disabilities and homeless fam-
ilies with children. Beyond supportive services, funds 
can be used for the following housing purposes:

Transitional Housing. Funds may be used for new 
construction, rehabilitation, leasing or purchase of 
transitional housing, defi ned as housing facilitating 
the move of homeless individuals and families from 
homelessness to permanent housing. It is available to 
homeless persons for up to 24 months, which may be 
extended. Supportive services are also provided. In 
general, the rent is set at 30 percent of adjusted family 
income in a manner similar to the Housing Choice 
Voucher program.

Permanent Housing for Persons with Disabilities. The 
Permanent Housing for Persons with Disabilities 
component is another type of Supportive Housing. 
It is long-term, community-based housing, with sup-
portive services for homeless persons with disabili-
ties. In general, the rent is set at 30 percent of adjusted 
family income in a manner similar to the Housing 
Choice Voucher program. 

Innovative Projects. Supportive Housing (SHP) 
funds may also be used for housing demonstrating 
innovative or alternative methods for meeting imme-
diate and long-term needs of homeless people. 

Recipients of SHP funding must have one or more 
homeless or formerly homeless individuals on the 
board of directors or other similar policy making 
entity of the recipient or otherwise make arrange-
ments to consult with such homeless or formerly 
homeless individuals.

A tenant in SHP housing may only be terminated 
for good cause. Recipients of SHP funds are urged to 
terminate assistance only in the most severe cases. 

How to fi nd SHP housing. Community social service 
agencies should know where this housing is located. 
The HUD website contains contact information for 
each state identifying homeless service groups and 
continuum of care coordinators for homeless assis-
tance providers within a county, city or region that 
receive HUD funding: http://www.hud.gov/home-
less/hmlsagen.cfm. These coordinators should be 
able to help locate S+C housing, Supportive Hous-
ing program (SHP), and Section 8 Moderate Reha-
bilitation SRO housing. As part of the Continuum of 
Care Plan which is part of the application for fund-
ing for the S+C, SHP and Moderate. Rehabilitation 
SRO housing, there is an inventory chart, which lists 
details about current new beds and any targeting to 
certain individuals. 

Basic References:
42 U.S.C. §§ 11381–11389.
24 C.F.R. pt. 583.
42 U.S.C. § 11386 and 24 C.F.R. § 583.300(I) (termina-

tion of assistance).
Current funding for the Supportive Housing Pro-

gram is competitive by Notice of Funding Avail-
ability (NOFA), see, e.g., 72 Fed. Reg. 11,743 (Mar. 
13, 2007). The NOFA may contain information 
about eligibility and screening.

Supportive Housing Program Desk Guide, available 
on the HUD website at: http://www.hudhre.
info/index.cfm?do=viewShpDeskguide.

HUD’s website provides information about the Sup-
portive Housing Program: http://www.hud.gov/
offi ces/cpd/homeless/programs/shp/index.cfm.
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1.18 Housing Opportunities for Persons 
with AIDS (HOPWA) Program

The HOPWA Program addresses the specifi c needs 
of low-income persons living with HIV/AIDS and 
their families. Eligibility for HOPWA-funded hous-
ing is restricted to families with incomes no more 
than 80 percent of AMI. 

HOPWA grants may be made to local communi-
ties, states, and nonprofi t organizations for projects 
benefi tting low-income persons medically diagnosed 
with HIV/AIDS and their families. HOPWA funds 
may be used for acquisition, rehabilitation, or new 
construction of housing units; costs for facility opera-
tions; rental assistance; and short-term payments to 
prevent homelessness. HOPWA funds also may be 
used for supportive services. 

HUD continues to provide funding for the 
HOPWA program by a formula based upon the inci-
dence of AIDS by jurisdiction and by competitive 
grants. States and qualifying cities are eligible for the 
formula-funded grants upon submission and HUD 
approval of a Consolidated Plan. Eligible grantees 
(jurisdictions that have an approved housing strat-
egy) receive a grant each fi scal year. States, units of 
local government, and nonprofi ts are eligible for the 
competitive grants announced by Notice of Funding 
Availability (NOFA). 

Tenant rent contributions for the HOPWA units 
are set similar to the Housing Choice Voucher Pro-
gram, except for persons in short-term supportive 
housing. 

A participant may only be terminated for good 
cause. Owners of HOPWA housing are urged to ter-
minate assistance only in the most severe cases. 

How to fi nd HOPWA housing. HUD provides infor-
mation about HOPWA grantees by state: http://
www.hud.gov/offices/cpd/aidshousing/local/
index.cfm. These grantees should be contacted to fi nd 
the location of HOPWA housing.

Basic References:
42 U.S.C. §§ 12901–12912.
24 C.F.R. pt. 574 and § 574.310(e) (termination of assis-

tance).
Current funding for the HOPWA program is by 

formula and competitive by Notice of Funding 

Availability, see, for example, 72 Fed. Reg. 11,662 
(Mar. 13, 2007). The NOFA may contain informa-
tion about eligibility and screening.

HUD website with additional information: http://
www.hud.gov/offices/cpd/aidshousing/pro-
grams/index.cfm.

1.19 Index of Federal Programs Available 
to Specifi c Populations

The following is a quick guide listing which fed-
eral programs described above are available for spe-
cifi c populations with special characteristics. In some 
cases, the program has wide eligibility that includes 
individuals with the specifi ed characteristic; in others, 
the program or the development might be restricted 
to people with the specifi ed characteristic.

1.19.1 Housing Programs Available to 
the Elderly 

People who are elderly with qualifying incomes 
are eligible for all of the federal programs discussed 
above. In addition, there are programs, such as 
the HUD Section 202 program, which is generally 
restricted to the elderly. Finally, particular develop-
ments under some programs may have occupancy 
that is specifi cally restricted to elderly people or for 
elderly and people with disabilities (e.g., Public Hous-
ing, HUD project-based Section 8, HUD Section 236, 
RD Section 515, Low-Income Housing Tax Credit, 
and possibly others). 

1.19.2 Housing Programs Available to 
People with Disabilities 

People with disabilities with qualifying incomes 
are eligible for all of the federal programs discussed 
above. In addition, the old HUD Section 202 program 
provides units serving this population, as well as does 
the Section 811, Supportive Housing for People with 
Disabilities program, the HOPWA program (for peo-
ple with HIV/AIDS) and some of the other housing 
programs such as S+C, and SHP. Finally, particular 
developments under some programs may have occu-
pancy that is specifi cally restricted to people with 
disabilities, or to this population and the elderly (e.g., 
Public Housing, HUD project-based Section 8, HUD 
Section 236, RD Section 515, Low-Income Housing 
Tax Credit, and possibly others). Finally, some PHAs 
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have an allocation of vouchers specifi cally designated 
for people with disabilities. 

1.19.3 Housing Programs for People 
with AIDS and Related Diseases 

Persons with AIDS or related diseases are consid-
ered disabled and may be eligible for any of the units 
available for the disabled. If they meet the eligibil-
ity requirements, they may reside in any federally-
funded low-income housing development.

The HOPWA program is restricted to people with 
AIDS and related diseases and their families.

1.19.4 Housing Programs for Families 
Almost all of the federal programs reviewed above 

provide housing for families, subject to unit size and 
any income and other categorical eligibility restric-
tions (i.e., restricted to elderly, disabled or individuals 
with AIDS or related diseases) for the program or the 
particular development. The one exception is Moder-
ate Rehabilitation SRO housing, which is limited to 
single individuals. 

1.19.5 Housing Programs for Homeless 
Families 

For a discussion of programs targeted for homeless 
families, see Section 1.17 above. A homeless person 
may also be eligible for a preference to reside in most 
of the federally assisted developments Preferences 
are determined locally.
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APPENDIX 2

General Eligibility Requirements for 
Federally Assisted Low-Income Housing
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2.1  Introduction
This Appendix provides a brief overview of the 

general requirements for admission to federally 
assisted housing, including eligibility, preferences, 
waiting lists and screening. In general, eligibility 
depends upon the applicant’s status, including the 
applicant family’s income, the type of housing (i.e., 
who it is designed to serve) and the size of the unit as 
compared with the size of the applicant family. Other 
factors such as citizenship or immigration status and 
provision of a social security number are also impor-
tant. Some PHAs and owners of federally assisted 
housing develop preferences to determine, of those 
eligible, who is admitted fi rst. Most PHAs and own-
ers have waiting lists. Most also screen applicants to 
determine suitability, which means that applicants 
are screened to determine if they are likely to be able 
to comply with the lease and other applicable land-
lord-tenant requirements. Screening for criminal his-
tory is discussed in Chapter 2. A housing provider’s 
admission and eligibility policies covering these 
issues should be set forth in writing. 

2.2 Written Admission Policies
PHAs and owners of developments participating 

in the major federally assisted housing programs are 
required to have written admission policies.1 These 
policies should include the provisions set forth in this 
Appendix, the provisions in Chapter 2 regarding eli-
gibility of applicants with a criminal record, Chapter 
3 regarding access to criminal records, and Chapter 5 
regarding the process of appealing an adverse deter-
mination. 

124 C.F.R. §§ 960.202(a) (public housing) 982.54(d) (voucher pro-
gram), and 5.655(b)(2)(Section 8 project-based assistance pro-
grams) (2007); Id. §§ 108.1–108.50 and 200.600–200.640 (applicable 
to all subsidized and unsubsidized housing programs adminis-
tered by HUD); 7 C.F.R. § 3560.102(b) (2007) (management plan 
must include admission policy); HUD, PUBLIC HOUSING OCCUPANCY 
GUIDEBOOK (June 2003) contains a chapter on the Tenant Selection 
and Assignment Plan, as well as a sample ACOP, see Ch. 8 and 
App. III (sample ACOP, including Tenant Selection and Assign-
ment Plan); HUD, VOUCHER PROGRAM GUIDEBOOK, HOUSING CHOICE, 
7420.10G, Ch. 4; HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MUL-
TIFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-1, CHG-2, ¶ 4-
4A. (5/03) (June 2007). 
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For public housing, the admission policies of any 
PHA are contained in the Admission and Continued 
Occupancy Plan (ACOP), which may also be known 
as the Admission and Occupancy Plan (A & O). For 
the voucher program, the admission policies are con-
tained in the PHA’s Administrative Plan.2 For both 
public housing and the voucher program there are 
also some admission policies set forth in the PHA 
Annual Plan.3 For other HUD-assisted housing, own-
ers have a tenant selection plan and may also have a 
separate Affi rmative Fair Housing Marketing Plan.4 
For RD multifamily developments the admission pol-
icies are contained in the management plan.5 Appli-
cants should be able to review and obtain a copy 
of these plans.6 PHAs and owners may, but are not 
required to, provide to the applicant a free copy of 
the admission polices. However, applicants should 
at least be able to look at the plans in the PHA’s or 
owner’s offi ce.

A PHA may have different admission policies for 
each individual public housing development, as the 
development may be owned or managed by a sepa-
rate entity, such as is often the case with a develop-
ment that received HOPE VI funding,7 or that is a 
mixed fi nance development.8 In addition, a PHA may 
have decided to have a separate site-based waiting 
list for some or all of its developments.9 In the event 
that there are site-based waiting lists for any of the 
public housing developments, the PHA central offi ce 

224 C.F.R. § 982.54(b) (2007).
342 U.S.C.A. § 1437c—1 (West, WESTLAW through P.L. 110-48 
approved 07-18-07); 24 C.F.R. Part 903. Annual plans for PHAs are 
posted on the HUD web site, http://www.hud.gov/offi ces/pih/
pha/ (Content updated November 7, 2007).
424 C.F.R. § 5.655(b)(2) (2007) (Section 8 project-based assistance 
programs); Id. §§ 108.1–108.50 and 200.600–200.640 (2007) (applica-
ble to all subsidized and unsubsidized housing programs admin-
istered by HUD); HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED 
MULTIFAMILY HOUSING PROGRAMS, HANDBOOK 4350.3, REV-1, CHG-2, 
¶ 4-4A. (5/03) (JUNE 2007).
57 C.F.R. § 3560.102(b) (2007); RD, MFH ASSET MANAGEMENT HAND-
BOOK, 2-3560, § 3.3 (2007), available at http://www.rurdev.usda.
gov/regs/hblist.html.
624 C.F.R. § 960.202(c)(2)(public housing) (2007); Id. § 982.54(b) 
(Administrative Plan for voucher program must be available for 
review); HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY 
HOUSING PROGRAMS, Handbook 4350.3, REV-1, CHG-2, ¶ 4-4D (June 
2007).
742 U.S.C.A. § 1437v (West, WESTLAW through P.L. 110-48 
approved 07-18-07).
8See 24 C.F.R. part 941 subpart F (2007) (discussing mixed fi nance 
public housing development). 
942 U.S.C.A. § 1437d(s); 24 C.F.R. § 9037(b)(2) (2007).

performs the criminal background check.10 Also, if 
the PHA administers other federally assisted housing 
programs, it may have different admission policies for 
those developments or programs. Also, the PHA may 
have distinct admission policies for public housing, 
the voucher program, and any project-based Section 
8 development or Section 8 moderate rehabilitation 
development it manages or administers. 

Owners of federally assisted developments may 
also have separate admission policies for each devel-
opment. But the policies may be similar or identical 
if the developments are owned or managed by the 
same entity.

It is important for applicants, especially applicants 
with criminal records, to obtain a copy of or review 
admission policies so that they know the standards 
and can tailor their applications to address the crite-
ria listed in the admission policies.

2.3 Eligibility
For most federally assisted housing, single indi-

viduals are eligible, as are families with children, and 
families with a head or spouse who is elderly or has 
a disability.11 For all the federal housing programs, 
an elderly individual is defi ned as being 62 years of 
age or older.12 A disabled family is one whose head or 
spouse has a disability.13 Some public housing agen-
cies admit “near elderly” individuals to develop-
ments serving the elderly.14 A near elderly individual 

1024 C.F.R. § 5.903(g) (2007); HUD, PUBLIC HOUSING OCCUPANCY 
GUIDEBOOK, ¶ 8.3, p. 104 (June 2003).
11See, e.g., 42 U.S.C.A. § 1437a(b)(3) (West, WESTLAW through P.L. 
110-48 approved 07-18-07); see also HUD, PUBLIC HOUSING OCCUPANCY 
GUIDEBOOK, App. II, Defi nition of Terms, (June 2003); HUD, OCCU-
PANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, 
Handbook 4350.3, REV-1, CHG-2, Glossary (June 2007).
12See, e.g., 42 U.S.C.A. § 1437a(b)(3)(D) and 12 U.S.C.A. § 1701q(k)(1) 
(West, WESTLAW through P.L. 110-48 approved 07-18-07); 24 
C.F.R. § 5.403 (2007).
13A member of a family other than the head of household or 
spouse may have a disability. But that fact does not mean that 
the family is defi ned as a disabled family for purposes of eligibil-
ity for certain types of federally assisted housing, which may be 
specifi cally designated for elderly or disabled families. However, 
any person with a disability, head of household, or other mem-
ber of the family may request a reasonable accommodation based 
upon disability. See, e.g., 24 C.F.R. part 8, subpart C and § 100.204 
(2007).
14Id. § 945.105; HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, ¶ 2.2 
(June 2003) (defi nition of near elderly and eligibility for buildings 
designated for the elderly).
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is 50 years of age or older.15 Owners of project-based 
Section 8 developments and other federally assisted 
developments must reserve a certain number of 
units in an elderly development for non-elderly dis-
abled families and may provide a preference for near 
elderly disabled families.16 These owners and other 
federally assisted owners may also defi ne elderly as 
55 years of age or older.17

For the federally assisted programs, a person with 
a disability is one who receives Supplemental Secu-
rity Income (SSI) or Supplemental Security Disabil-
ity Insurance (SSDI).18 An individual who does not 
receive SSI or SSDI may also be considered disabled, 
but that person would have to provide proof of dis-
ability, such as a doctor’s letter.19 

2.3.1 Financial Criteria 
For all of the federally assisted programs, appli-

cants must be income eligible. The income standards 
for eligibility vary from program to program and are 
set forth in the program descriptions in Appendix 1. 
For example, to be eligible for public housing, fam-
ily income cannot exceed 80 percent of area median 
income (AMI). To be eligible for the voucher pro-
gram, most applicants must have income that does 
not exceed 50 percent of AMI. To be eligible for the 
income limited units of a Low-Income Housing Tax 
Credit (LIHTC) development, a tenant’s income must 
be no higher than 50 or 60 percent of AMI depending 
on the income limits that the owner agreed to serve 
when applying for the tax credits.

1542 U.S.C.A. § 1437a(b)(3)(G) (West, WESTLAW through P.L. 110-
48 approved 07-18-07); 24 C.F.R. § 5.403 (2007).
16See, e.g., 42 U.S.C.A. § 13641 Title VI, Subtitle D of Housing & 
Community Development Act of 1992(West, WESTLAW through 
P.L. 110-48 approved 07-18-07) (certain HUD-subsidized multifam-
ily properties can choose to serve elderly families only or reserve 
a portion of the units for elderly families); 24 C.F.R. §§ 880.612a, 
881.601, 883.701, 884.223a, 886.329a (section 8) (2007). 
1724 C.F.R. §  100.304 (2007) (the familial status provisions (i.e., non 
discrimination against children) do not apply to housing intended 
and operated for persons 55 years of age or older).
1842 U.S.C.A § 1437a(b)(3)(E) (West, WESTLAW through P.L. 110-48 
approved 07-18-07); 24 C.F.R. § 5.403 (2007); see also HUD, Occu-
pancy Requirements of Subsidized Multifamily Housing Pro-
grams, Handbook 4350.3, REV-1, CHG-2, Figure 3-6 D-I (June 
2007).
1924 C.F.R. § 5.403 (2007); HUD, PUBLIC HOUSING OCCUPANCY GUIDEBOOK, 
¶ 7.6 & App. VIII (June 2003); HUD, OCCUPANCY REQUIREMENTS OF 
SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-
1, CHG-2, App. 3, Acceptable forms of verifi cation (June 2007).

A low-income family is defi ned as a family whose 
income does not exceed 80 percent of AMI, a very 
low-income family is defi ned as a family whose 
income does not exceed 50 percent of AMI and an 
extremely low-income family is defi ned as a family 
whose income does not exceed 30 percent of AMI. 
The income levels for each of these categories vary by 
jurisdiction and family size, are annually adjusted by 
HUD, and are posted on the HUD web site.20 For all 
of the federally-subsidized housing programs except 
the RD housing programs, the income level is based 
upon gross income, generally defi ned as pre-tax 
income from all sources, prior to any payroll deduc-
tions or deductions allowable under income tax laws 
or housing regulations.21 In the RD programs the 
income level is based on adjusted income.

There is no asset limitation, which means that the 
assets of an applicant will not disqualify the appli-
cant. However, any income from the assets, including 
imputed income, will be included in the applicant’s 
income to determine eligibility.22

2.3.2 Size and Other Characteristics 
of the Unit 

Most developments are either restricted to fami-
lies with a head, spouse, or single individual who 
is elderly or disabled, or are available to the general 
population of eligible families including all families, 
single individuals of any age, and elderly or disabled 
families. 

The size of the unit is also a relevant factor for 
determining applicant eligibility. For example, a sin-
gle individual is eligible for a unit no larger than a 
one bedroom unit; the permissible unit size for a fam-
ily with several members is generally determined on 
the basis of two persons per bedroom, but may vary 
under the PHA or owner’s policy.23 

20HUD User Data Sets, Income Limits, http://www.huduser.org/
datasets/il.html (last visited July 23, 2007).
2124 C.F.R. § 5.609 (2007).
22Id. § 5.609(a)(4) & (b)(3).
2342 U.S.C.A. § 1437a(b)(3) (West, WESTLAW through P.L. 110-48 
approved 07-18-07) (single person may not be provided with a 
unit with two or more bedrooms); HUD, Public Housing Occu-
pancy Guidebook, App. III, ¶ G (June 2003) (model ACOP sug-
gests two persons per bedroom); HUD, Occupancy Requirements 
of Subsidized Multifamily Housing Programs, Handbook 4350.3, 
REV-1, CHG-2, ¶ 3-23(E)(2) (June 2007) (two people per bedroom). 
There may be exceptions to the two persons per bedroom stan-
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As noted in Appendix 1, some programs require 
that the applicant or member of the applicant family 
also have other characteristics to be eligible for the 
housing, such as living with AIDS/HIV or related dis-
eases or being homeless at the time of application. 

 2.3.3 Immigration and Citizen Status 
To be eligible for HUD-assisted housing, a family 

generally must have at least one member who is a cit-
izen or who has eligible immigration status.24 Eligible 
immigration status, as defi ned by the statute and reg-
ulations for public housing, Section 8 (including the 
voucher program) and other HUD-assisted programs 
does not include all individuals who are legally eli-
gible to reside in the United States. Therefore, it is 
possible that some individuals with a criminal record 
may be denied admission based upon their immigra-
tion status, even though they are lawfully residing in 
the United States. Members of the family who do not 
have the required information status may reside in 
the unit if the family acknowledges such members.25 
If a family has such members, the rent for the unit 
will be prorated so that federal assistance is provided 
only for those family members who are citizens or 
who have eligible immigration status.26 

Rural housing has different immigration rules. 
Currently, Section 515 rural housing does not have 
any immigration restrictions, as the rules implement-
ing such restrictions have been delayed indefi nitely.27 

dard depending on the ages, sex, and relationship of the fam-
ily members, or on medical reasons. Fair Housing Enforcement: 
Occupancy Standards Notice of Statement of Policy, 63 Fed. Reg. 
70256-01 (Dec. 18, 1998) (states that “an occupancy policy of two 
persons in a bedroom, as a general rule, is reasonable under the 
Fair Housing Act,” but acknowledges that there is still some fl ex-
ibility in this general rule). Multifamily housing operated by Rural 
Housing Services provides an exception for buildings where no 
one-bedroom units exist. 7 C.F.R. § 3560.155(e) (2007); See also, RD, 
MFH Asset MANAGEMENT HANDBOOK, 2-3560, § 6 (2007), available at 
http://www.rurdev.usda.gov/regs/hblist.html.
24See generally 42 U.S.C.A. § 1436a (West, WESTLAW through P.L. 
110-48 approved 07-18-07) (setting forth seven categories of indi-
viduals with eligible status); 24 C.F.R. part 5, subpart E (2007) 
(acceptable evidence of eligible immigration status is an original 
document from the Immigration and Naturalization Service (now 
the United States Citizenship and Immigration Service, which is 
part of the Department of Homeland Security) document stating 
the individual is within one of the seven categories), id § 5.510.
2524 C.F.R. § 5.508(e) (2007). 
26Id. § 5.520.
2770 Fed. Reg. 8503 (Feb. 22, 2005) (indefi nitely delaying the imple-
mentation of regulations at 7 C.F.R §§ 3560.152(a)(1), 3560.154(a)(7), 
3560.156 (c) (12), and 3560.254 (c) (3) until they can be aligned with 
HUD regulations).

However, if the Section 515 development is assisted 
under the HUD project-based Section 8 program, or 
the resident is a Section 8 voucher holder the HUD 
immigration regulations apply by virtue of the restric-
tions imposed on the Section 8 program. The Section 
514 and 516 farm labor housing program is operating 
under rules that require the leaseholder(s) to be a U.S. 
citizen or to have Lawful Permanent Resident status. 
Other household members are not required to prove 
status unless the household is a Section 8 voucher 
holder.28

2.3.4 Non-Discrimination and Equal 
Opportunity

PHAs and owners must comply with relevant civil 
rights laws and may not discriminate based upon 
race, color, religion, sex, national origin, disability or 
other factors.29 

2.4 Social Security Number (SSN) 
PHAs and owners of HUD-assisted housing will 

ask for a social security number (SSN). If the appli-
cant has a SSN, he or she must provide that num-
ber.30 If the applicant was never given a SSN, the 
applicant does not have to produce a number, but 
will be asked to provide a written statement that no 
SSN has been issued to the applicant.31 For the rural 
housing programs, the RHS regulations require all 
household members to provide SSN.32 The agency, 
however, does not have statutory authority to collect 
or authorize the collection of SSN. Moreover, in its 
Forms Manual Insert33 instructions for the Resident 

2842 U.S.C.A. §§ 1484(f)(3)(A), 1486(g) (West, Westlaw, through Pub. 
L. 106-569 approved 12-27-2000); 7 C.F.R. § 3560.11(2007). 
29See, e.g., 24 C.F.R. §§ 982.202(b)(3) (voucher program; other fac-
tors include unwed parents, recipients of public assistance, or 
children born out of wedlock), 960.103 (PHA must comply with 
equal opportunity requirements), 5.105(a) and 5.852(e) (owners of 
federally assisted housing), 1.4 (applicable to recipients of federal 
assistance), and 100.60 (fair housing act regulations) (2007); Par-
rott v. City of Union Point Hous. Auth. 2008 WL 2302685 (PHAs 
motion to dismiss denied as applicant with 34 year old conviction 
alleged suffi cient facts that rejection was discriminatory because 
it was based on fact that he had been convicted of killing a Cau-
casian).
3024 C.F.R. § 5.216 (2007).
31Id. §§ 5.216(a)(2), 982.551(b).
327 C.F.R. § 3560.153(a)(10) (2006).
33The Forms Manual Insert (FMI) are form and instructions that 
RD publishes that set out instructions for completing various RD/
RHS forms.
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Certifi cation Form the agency states that a SSN need 
not be entered if the tenant, co-tenant or any house-
hold member does not have a SSN. In the alternative, 
it asks for the household member’s alien registration 
number.34 For many of the other programs, such as 
LIHTC, HOME and Shelter Plus Care, there is no 
federal regulation that requires owners to request 
the SSN. Nevertheless, such owners may ask for this 
information. Most individuals who are leaving prison 
or who have served time will have a SSN, and the pri-
mary issue will be the validity of the number. 

2.5 Preferences and Targeting
Nationwide, there is an inadequate supply of 

affordable housing for the lowest income renters.35 
Some PHAs and a few owners establish preferences 
to determine who should be fi rst in line to get hous-
ing. Thus, an eligible individual may fail to reach the 
top of the list because others on the waiting list have 
a preference, even though they applied later. 

Federal law requires that in the admission process 
PHAs or owners must accept a certain percentage of 
families at or below a specifi ed income range. This 
obligation is called targeting.

2.5.1 Preferences36

Typical preferences that PHAs or owners have 
adopted include a preference for residents of the 
community (residency preference), veterans, victims 
of domestic violence, homeless applicants and fami-
lies with members who are working. Among eligible 

34FMI Form RD 3560-08, at 4, ¶ 7 (Apr. 26, 2006) (Tenant Certifi -
cation) available at: http://www.rurdev.usda.gov/regs/formstoc.
html.
35See U.S. Department of Housing and Urban Development, A 
Report on Worst Case Housing Needs in 1999: New Opportunity 
Amid Continuing Challenges at 8-9 (Jan. 2001) available on-line 
at: www.huduser.org/publications/affhsg/wc99.pdf. For every 
100 very low income renter households in 1999, there were only 70 
units affordable and actually available to them. Id. The situation 
is even worse for extremely low income renter households, with 
only 40 units affordable and available for every 100 households 
in this income group. Id.; see also Kathryn P. Nelson, Offi ce of 
Policy Development and Research, U.S. Department of Housing 
and Urban Development, TESTIMONY BEFORE THE HOUSE COMMITTEE 
ON FINANCIAL SERVICES, SUBCOMMITTEE ON HOUSING AND COMMUNITY 
OPPORTUNITY (May 3, 2001), available on-line at: http://fi nancial
services.house.gov/archive/hearings.asp@formmode=detail&he
aring=40.html. 
36Preferences may be called by a different name locally. For exam-
ple the term may be priorities or emergency status. 

single individuals, a PHA may give a preference to 
those who are elderly or disabled. For rural hous-
ing, all preferences will be further categorized to give 
preference to those families that are very low-income, 
followed by low-income, and last, moderate income.37 
If the PHA or owner uses preferences, they should be 
set forth in the written admission policies. 

Not all low-income housing providers have a sys-
tem of preferences. PHAs will establish preferences 
more often than other housing providers. Many own-
ers of federally assisted housing no longer use prefer-
ences and admit families from the waiting list based 
upon date and time of application. Some programs 
are designed for families with one member who has 
HIV/AIDS and related diseases or for families who 
are homeless at the time of application for the hous-
ing. See Appendix 1 for a list of such housing. These 
preferences do not overcome or negate a prior crimi-
nal record, but such housing may have less restrictive 
admission policies.

Applicants should seek to qualify for all the appli-
cable preferences at a particular development. It 
is important to determine how the preferences are 
applied. Some PHAs add the preferences together so 
that an applicant with more than one preference is 
selected over an applicant with only one preference. 
Other PHAs may rank preferences so that families 
with certain preferences, such as a homeless or a vet-
eran preference, get priority over other applicants 
with other preferences. 

There is no federal preference system for LIHTC 
properties. 

2.5.2 Targeting 
For public housing, the voucher program and proj-

ect-based Section 8, selection processes must ensure 
that a certain percentage of all new admissions for 
the year are families who are extremely low-income 
(ELI). This obligation is referred to as targeting. For 
the voucher program, 75 percent of all new admis-
sions must be families who are ELI; for public hous-
ing and the project-based Section 8 program, 40 

377 C.F.R. § 3650.154(g)(1) (2007); see also RD, MFH ASSET MANAGE-
MENT HANDBOOK, 2-3560, § 6 (2007), available at: http://www.rur-
dev.usda.gov/regs/hblist.html.
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percent of all new admissions must be ELI families.38 
Most large urban PHAs can easily meet the targeting 
requirements. However, some smaller rural or sub-
urban PHAs report having diffi culty achieving the 
required percentages of extremely low-income fami-
lies. In those jurisdictions, an applicant with a crimi-
nal record who is also ELI may have an advantage as 
the PHA is obligated to meet the targeting require-
ments and, therefore, may use more lenient admis-
sion standards.39 However, information on whether a 
PHA or owner is meeting its targeting requirements 
may be hard to obtain. Information from PHAs may 
be obtained via a state freedom of information act or 
public records act request. There is no easy way to 
get the information from a private owner of federally 
assisted housing, but a Freedom of Information Act 
(FOIA) request could be made to get the information 
from HUD, assuming that they have the raw data 
from the tenant rent recertifi cation forms that owners 
submit. 

2.6 Waiting List
Most PHAs and federally assisted housing owners 

maintain a waiting list. At any given time, a waiting 
list may be open or closed. A PHA must announce 
when it is going to open the waiting list. A HUD-
assisted owner must open the list in a manner that 
is consistent with its Affi rmative Fair Housing Mar-
keting Plan and civil rights laws, which may mean, 
for example, targeting certain populations and/or 
placing advertisements in certain newspapers or on 
specifi c radio stations.40 

The PHA or owner does not have to make the wait-
ing list public, but may be required by federal rules 
to allow applicants to monitor where they are on the 

3842 U.S.C.A. §§ 1437n(a)(2) (public housing), 1437n(b)(2) (voucher 
program) and 1437n(c)(3) (project-based Section 8) (West, WEST-
LAW through P.L. 110-48 approved 07-18-07).
397 C.F.R. § 3560.152(d) (2007) (provides an “ineligible tenant 
waiver” if there are no eligible tenants on the waiting list and the 
borrower has documented marketing and outreach for eligible 
tenants to the unit); see also RD, MFH ASSET MANAGEMENT HAND-
BOOK, 2-3560, § 6 (2007), available at http://www.rurdev.usda.gov/
regs/hblist.html.
4024 C.F.R. § 5.655(b)(2) (2007) (Section 8 project-based assistance 
programs); Id. §§ 108.1–108.50 and 200.600–200.640 (2007) (applica-
ble to all subsidized and unsubsidized housing programs admin-
istered by HUD); HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED 
MULT-IFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-1, CHG-2, 
¶ 4-4A. (5/03) (2007). 

list. Once on the list, an applicant may be asked to 
respond to requests from the PHA or owner of con-
tinuing interest in the housing. Failure to respond 
may result in being dropped from the waiting list. It is 
important for applicants to notify the PHA or owner 
in writing (saving a copy) of any change in address. If 
removed from the list, a disabled tenant may ask as a 
reasonable accommodation to be placed back on the 
list, provided the reason for the request is based upon 
the applicant’s disability.41 

2.7 Screening
When an applicant reaches the top of the waiting 

list, the PHA or owner may screen the applicant to 
determine if the applicant will be a suitable tenant.42 
In other words, the PHA or owner is seeking to deter-
mine if the otherwise eligible applicant will abide by 
the lease and/or program regulations. Screening may 
also include a determination that the applicant will 
pay rent on time, keep the unit in good condition, and 
will not disturb other tenants or damage the unit or 
development. Other typical screening criteria include 
judgments about whether the applicant will engage 
in criminal activity, or has committed fraud or threat-
ened staff in the application process. 

The overarching principle for any tenant selection 
criteria and the information considered by a PHA or 
owner in determining eligibility or suitability ought to 
be that the policy is “objective and reasonable.”43 For 
example, the policies or practices should be related to 
tenant behavior which may affect the tenancy and not 
be established to exclude certain classes of applicants 
such as unwed mothers or welfare recipients or indi-
viduals protected by the fair housing laws.44 

41See, e.g., 24 C.F.R. § 982.204(c)(2) (2007).
42See, e.g., id. § 982.552(e) (PHA may screen voucher applicant for 
suitability, in accordance with PHA policy contained in the PHA 
Administrative Plan).
43Id. § 960.202(a)(2)(iv).
44Id. §§ 960.203(a), 982.202(b)(3); HUD, PUBLIC HOUSING OCCUPANCY 
GUIDEBOOK, ¶ 4.1 (June 2003); HUD, OCCUPANCY REQUIREMENTS OF 
SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS, Handbook 4350.3, REV-
1, CHG-2, ¶ 4-8 (June 2007); see also Thomas v. Housing Auth, 282 
F. Supp. 575 (E.D. Ark. 1967); Hann v. Housing Auth., 709 F. Supp. 
605 (E.D. Pa. 1989); Neddo v. Housing Auth. 335 F. Supp. 1397 (E.D. 
Wis. 1971); Atkinson v. Kern County Hous. Auth., 130 Cal. Rptr. 
375 (1976); see also Gilligan v. Jamco Development Corp., 108 F.3d 
246 (9th Cir. 1997); but see McDougal v. Tamsberg, 308 F. Supp. 1212 
(D.S.C. 1970).
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The defi nition and implementation of suitability 
standards may vary depending upon the program, 
the interest of the PHA or owner and local condi-
tions. For example, a program that serves homeless 
individuals may have different screening criteria 
than a development that is designated for the elderly. 
Developments with high vacancies may have less 
restrictive application standards.45 Applicants with 
criminal records, or advocates who assist such indi-
viduals, should verify the screening criteria used to 
determine where applicants might be more readily 
accepted. For a discussion of strategies for improving 
such policies, see Chapter 6.

Some PHAs or owners may perform an initial 
screening and reject applicants prior to placing them 
on the waiting list. Generally such early screening, if 
it occurs, is based upon the information that appli-
cants provide. Depending upon the PHA or owner’s 
practice, applicants must take steps to explain their 
criminal history prior to applying or while on the 
waiting list. Chapters 2, 3 and 5 provide some guid-
ance on what to do to improve or explain a poor crim-
inal record. 

Screening is conducted to review credit history, 
tenancy history and criminal background. The discus-
sion in Chapter 2 focuses on the criminal background 
screening. Screening for credit history and tenancy 
history are also important for applicants with crimi-
nal backgrounds, but are not discussed in this Guide. 
Nevertheless, steps should be taken to explain any 
defi ciencies in these areas to increase the chances for 
admission.

Signifi cantly, LIHTC owners as well as owners of 
HOME developments are not permitted to discrimi-
nate against voucher holders because of their status 
as voucher holders.46

2.7.1 Domestic Violence 
Recent amendments to the Violence Against 

Women Act (VAWA) of 2005 added protections for 

45HUD, OCCUPANCY REQUIREMENTS OF SUBSIDIZED MULTIFAMILY HOUSING 
PROGRAMS, 4350.3, REV-1, CHG-2, ¶ 4-7D1 (June 2007) (encouraging 
owners with short waiting lists to use less restrictive policies).
4626 U.S.C.A. § 42(h)(6)(B)(vii) (West, WESTLAW through P.L. 110-
48approved 07-18-07); 42 U.S.C.A. 12745(a)(1)(D) (West, WESTLAW 
through P.L. 110-48 approved 07-18-07). Selected other develop-
ments also may not discriminate against voucher holders.

federal housing applicants for tenants who are victims 
of domestic violence.47 Congress enacted the housing 
provisions of VAWA in response to the interrelation-
ship between domestic violence and homelessness, 
the overbroad implementation of the “one-strike” 
drug-related criminal activity policies and housing 
discrimination against victims of domestic violence.48 
The law clarifi es that an individual’s status as a vic-
tim of domestic violence, dating violence, or stalking 
is not an appropriate basis for denial of admission 
or denial of housing assistance.49 The VAWA amend-
ments are applicable to public housing, project-based 
Section 8 and tenant-based Section 8 only.50 These 
VAWA amendments may provide a basis for survi-
vors of domestic violence to argue that they cannot 
be denied federally assisted housing due to drug or 
violent criminal convictions if such convictions arose 
because they were victims of domestic abuse. Such a 
claim may be very diffi cult to make. But with a sym-
pathetic set of facts and if the applicant has the sup-
port of the community and social service providers, 
it may succeed. Documentation in the form of court, 
police or medical records may also be helpful. There 
are no reported cases on the issue.

47Pub. L. No. 109-162, 119 Stat. 2960 (2006).
4842 U.S.C.A. § 14043e (West, WESTLAW through P.L. 110-48 
approved 07-18-07) (fi ndings).
4942 U.S.C.A. §§ 1437d(c)(3), 1437f(c)(9)(A), 1437f(d)(1)(A), 1437f(o)(B) 
(West, WESTLAW through P.L. 109-279 (excluding P.L. 109-248, 
109-270, 109-271) approved 08-17-06). VAWA also seeks to prevent 
evictions and termination of housing subsidies of victims based 
upon domestic violence. 
50Id. 
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